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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. F908395 (05/24/2008)

RAYMON MILLER, EMPLOYEE  CLAIMANT

NUCOR CORP., EMPLOYER         RESPONDENT

ARCH INSURANCE CO., CARRIER         RESPONDENT

OPINION FILE MARCH 22, 2011

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on January 13, 2011,
at Luxora, Mississippi County, Arkansas.

Claimant represented by the HONORABLE THOMAS W. MICKEL, Attorney at Law, Conway,
Arkansas. 

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On November 1, 2010, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.  

The claimant asserts entitlement to temporary total disability benefits for the period

commencing January 15, 2010, the date of his surgery, to a date to be determined, with the

exception of one (1) week in October 2010, when the claimant unsuccessfully attempted to return

to work.  With respect to the statute of limitation bar asserted by respondent, the claimant

contends that he sustained a gradual onset injury; that the medical documents provide that no
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earlier than January 2008 he provided a credible history having problems; and that a hearing was

requested within two (2) years from January 1, 2008.  Claimant disputes the validity and

credibility of documents offered by respondent, to include a document completed by Ms. Peggy

Darty, RN, in the first aid department of respondent-employer, and the PT visit form.  The

claimant asserts that  the histories recorded by is treating physicians, who are not employees of

respondent-employer, are more reliable and credible. 

The testimony of Raymon Miller – the claimant, Jess Garner, and John McCauley, coupled

with medical reports and other documentary evidence comprise the record in this claim.

DISCUSSION

 Raymon Miller, the claimant, with a date of birth of March 23, 1976, is a high school 

graduate with a few college hours.  The claimant resides in Portageville, Missouri. Two (2) to

three (3) years after graduating high school claimant attended college.  After working at a barge

facility building barges on river claimant attended collage for a short period before returning to

the workforce.  The testimony of the claimant reflects, regarding his work history:

I’ve only been in the steel industry.  From the barge 
industry I went to Systems Contracting at Blytheville welding 
fabrication steel.  And then from Systems I worked a year at 
Apostle (phonetic) Industries doing the same thing fabrication,
welding, reading blue prints, drive delivery trucks, delivering
loads.  I had worked on a farm from the time I was 13 and still
had done some when I was off work during that time with 
Systems and stuff.  And then from there I went to Nucor. (T. 10).

The record reflects that the claimant commenced his employment with Nucor, respondent-

employer, on January 16, 2005.  The claimant testified regarding his job duties with rspondent-

emploer:

When I first started there I started in the lab as a lab tech.
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I would test the metals, do stress tests, tensile tests.  I worked out
there at torches too.  The hot bar would come down the line, and 
we would cut a sample out of it, mark it with sequence numbers,
heat numbers so that the testing would be conducted inside. 

From the lab I went to the metal shop as a Ladleman and 
an LMF Assistant. (T. 10).

On May 24, 2008, the claimant performed the job duties of the Ladleman and  LMF Assistant,

which he had been doing for two (2) to three (3) years.  The claimant explained the mechanics of

the job duties of a Ladleman Assistant:

My job is to basically do maintenance on the ladles that 
hold the steel.  And also take care and assist the LMF operation 
where they get the chemistry right in the steel.  As a Ladleman 
Assistant, we would install plugs, bayonets, - -

Yes.  The plug is a conical shaped refactory, it’s porous
on the inside.  It has a hollow tube on the end of it probably 
about 20 inches.  It’s threaded to pump argon into the steel to 
stir the metal.  It weighs 75 pounds.  When you put your mortar
on it it’s probably about 25 pounds, so you’re right at 100 pounds.
And then when you use the installation tool which is basically a
metal, saw metal rod an inch in diameter.  And at the end of it 
probably about another 20 inches at the end, it’s hollow so the 
plug tube will slide in there where you can pick this apparatus up
to stick it to the bottom of the ladle.  So around 135 pounds that 
you’re dealing with. (T. 11-12).

The testimony of the claimant further reflects, regarding the actual physical mechanics of

performing his job duties:

Yes, you pick it up at shoulder height and press it in with
the mortar, and hold it there until it settled, that you feel it not 
moving because you can feel the vibration, let the mortar settle.
And then you would take off the apparatus, lift the apparatus, 
use a bayonet which is I think 50, 55 pounds, pick it up again at
shoulder height and press onto the bottom of the plug. (T. 12).

Claimant provided a description of bayonet:
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It’s round, looks, has a metal cap with a hole in the middle.
It’s like a bottle cap, where a bottle of soda, it’s got a hole in the 
bottom of it.  And it’s got four slots cut into it where you press on
it there’s four bolts on the bottom of the ladle that you put onto the
slots and torque them down to hold that plug from going anywhere.
(T. 12-13).

The bolts are torque down using a ratchet.  The claimant continued regarding other aspects of his

job duties with respondent:

No.  I mean that’s just part of it where we set nozzles.  A
nozzle also a shorter conical refactory that goes into the bottom of 
the ladle that acts as a funnel for the steel coming out of the ladle,
and it’s probably you know around 35 pounds I guess.  You put 
mortar on there and also it has a lifting apparatus for lift, total weight
75 pounds.  We use that to install that.  I take care of cylinders, 
cylinders in excess of 100 pounds.  If we have to change them out, 
you have to take them off manually to change them out.  Then we 
went, we have a strip now.

Yes, your panel manual the cylinders, you know that open
and stroke the gate in excess of 100 pounds that you’re working in
odd, you’re just working odd positions, arms extended shoulder
heigh, out.  It’s just a lot of weight in odd positions.  I also take 
care of the LMF.  I have to go up there to the LMF Operator throwing
bags of alloys - - (T. 13-14).

The claimant described his physical movements in performing his job duties assisting the LMF 

operator:

You’re throwing the cans of nickle.  You’re just again 
extending the cans of nickel that are 15 to 25 pounds depends,
you know, we get different orders of different - - you’re torquing
down electrodes up top.  But you have the aid of a crane, you 
know you’ve got a wrench another 25 pounds out here, you know
pulling towards you to - - (T. 14).

The testimony of the claimant reflects that he also answer the caster.  Regarding the afore, the 

claimant testified:

No.  The caster is a, it’s probably about a six stories 
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high, the ladle goes on top of the caster and pours, the ladle will
open pour it to the tonnage which basically represents like a big
vat.  At the bottom of that tonnage you have four openings to 
allow the steel to run through the caster.  It starts out liquidous
and as it cools down it forms into basically a raw structure of an
eye beam or whatever shape we happen to be running that day.
It starts out liquid.  There’s spray chambers in there that cool the 
metal to solidify it.  And when it comes out the bottom you know 
it’s cut into a raw bar that’s called a bloom and it goes up to bloom
yard or else they roll it out in the roll mill to make the finished 
product.  

Most of the caster movement were just helping out on size
changes.  You know doing wrenches, maybe moving hoses, get 
their refractors using, you know, which was done by a forklift 
operator, forklifts to take care of their stuff for them if they needed
anything. (T. 15).

The testimony of the claimant reflects that the above comprised his job duties every day

that he work for respondent-employer.  The claimant’s testimony reflects regarding the

continuous nature of his job activities during his shift:

Depends on the work load.  Each day was different.  If 
we was running a product like a large beam or beam blank or 
small beam blank, it’s just a 30 minute heat.  So it was pretty 
constant.  You’re pretty much moving all the time especially if
we’re running four strands.  Now some days you’ll go down to two
strands.  And you have an hour heat which, you know, gives you a
30, 45 minute break, you know, also your job.  But in ‘08 when 
we were running full out, 200%, you’re pretty much tied up. (T. 16).

The testimony of the claimant reflects that when he reported his injury on May 24, 2008,

the facility was running a lot and he was working a lot of overtime as well.  Claimant estimates

the he was working an average of 60 to 72 hours a week sometimes.  Regarding the breaks that

he got while working during the period between January and May 2008, the claimant testified:

10 or 15 minutes.  You work 30, 45 depends, on you 
know the assistance that I would need to be if I had to go to 
caster it would be less.  If I had to work on LMF it would be 
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less.  So you’re looking around 15 minutes.  You’ll work, 45,
break 15 or so. (T. 16).

The claimant noted that the breaks were not structured breaks, but taken as time permitted.  The

testimony of the claimant reflects that the lunch break was also taken “as you can get it”. (T. 17). 

Regarding the duration of the lunch break, the claimant testified:

It just depends.  I mean if we was running tight I might
get 15 minutes for lunch or maybe less if, you know. (T. 17).

The testimony of the claimant reflects that he first noticed problems with his left shoulder

when he experienced discomfort in the shoulder in March 2008, at which time he discussed it with

Jeff Dennison, the physical therapist at work.  Mr. Dennison is an employee of respondent.  The

claimant testified that he treated with Mr. Dennison in his clinic in March 2008:

Yes.  He gave me, showed me how to do some stretching
exercising, gave me a Theraband to work with.

Yes.  And he also done the electric.  He would do the electric
impulse. (T. 17-18).

As to whether the March 2008, visit to Mr. Dennison was documented, the claimant offered:

No.  I asked him if I needed to fill out anything, and he said
no because I was visiting him, that, you know.  (T. 18).

As to any subsequent visits to Mr. Dennison following the initial March 2008, visit, the 

claimant’s testimony reflects:

Yes.  I would see him once or twice every couple of weeks,
three or four weeks, or whatever.  You know to do the electric and
stuff. (T. 18).

The claimant was never sent by Mr. Dennison to the first aid station or clinic at Nucor for any

medication.  

The claimant testified regarding his decision to go to the first aid station/clinic at
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respondent on May 24, 2008:

It was around I guess 3:00 in the morning.  I was setting 
a plug, and you know my shoulder just kind of give way, kind of 
felt a pinch, pop.  And I dropped what I was holding, the plug.  So
I had to pick it back up and you know re-mortar it and install it.
And I went in there to the office, and I called Charlie Clark at the
furnace deck.  I called Mike Denton. (T. 18).

The claimant explained that Charlie Clark was the melter on the furnace deck that day, which is 

acting supervisor, and that Mike Denton was the caster supervisor.  The testimony of the 

claimant reflects that he was directed by the afore individuals to go to first aid and fill out an 

accident report, which he did.  The claimant testified that Kevin Love was the actual person to

treat him in connection with the afore reporting.  The claimant does not dispute the contents of

the accident report that he filled out and signed.

The claimant testified that in addition to working a lot of overtime during the period

between January and May 2008, he was also cross training.  Claimant elaborated on the cross

training:

Cross training is, they let you come in on a day, you know,
not on bonus hours, but you get to come in and train on a job that
you might be interested in on bidding on.  Because to get out you 
bid on jobs out there, and then they select, you know, by interviews
and job history.  And cross training makes a lot of it as well to see
if you’re qualified to do that job if you’ve worked at it. (T. 20).

The claimant testified that he was cross training on the Lubricator job.  The claimant explained 

that while he assisted a lubricator, he had not done the lubricator’s job.  The cross training 

covered 13 weeks.  The testimony of the claimant reflects regarding the lubricator job:

You’ll check filters on the equipment.  You’ll check 
bearings and stuff to grease.  You’ll grease a lot of stuff.  You’ll 
check coolants and machinery.  If the bearing’s bad, change it out 
on the roll line for rolls for the steel bars to go across.  You’ll 
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check, basically you’re in charge of making sure your section 
of that mill and the roll mill that I worked in that all bearings 
were greased, all the equipment was greased, all the fluids were 
checked an up to levels. 

You would lift maybe a 60, 70 pound roll if you had to 
change a bearing out and replace the bearing, you know, lift up
one side and slip a bearing out.  They structure now that most of
them sit on a time basis of six months.  And if it’s tripped out 
you’ll notice it being tripped out, and then you change it. (T. 20-21)

The claimant testified that he worked a 12 hour shift while doing the lubricator job.   The 

testimony of the claimant reflects that some days he would come and do the lubricator job instead 

of his Ladleman job:

Yes.  I’d come in extra to do the 12 hours as the 
lubricator. 

Oh, no.  I mean I’d come in an extra day.  But I worked
12 hours every day.  I mean that’s, you work 12 hours scheduled
time. (T. 21-22).

The claimant elaborated regarding his regular schedule during the time he was cross training:

At that time it was mostly six on, two off, and I’d work
an extra day.  Because I had to cover the overtime, the open spot.
So I was liable for two extra days as the Ladleman Assistant. (T. 22).

The claimant noted that ladleman was his primary job.  

The claimant testified that he has seen Mr. Dennison a couple of time since May 24, 2008. 

Regarding any medical treatment he may have received on or after May 24, 2008, the claimant’s

testimony reflects:

On the 24th I had worked off that morning, and I tried to
sleep and couldn’t sleep because my shoulder was cramping up
real bad and had a lot of pain with it.  So I went to the clinic at 
Hayti. 

They done a shoulder x-ray, and, you know, checked the 
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pain, do stretching to see where it was hurt at, and gave me muscle
relaxers, and told me to take some days off to rest it. (T. 23).

The claimant testified that between the May 24, 2008, date and August 2009, he was seen by

Physical Therapist Jeff Dennison.  As to whether Mr. Dennison made a written record of those

occasions, the claimant testified: 

No.  He never has said anything about it.  He would just 
do the treatments and stuff. (T. 23).

The claimant denies relaying the history contained in an August 5, 2009, report authored

by Ms. Darty, the registered nurse,.adding that he never spoke to Ms. Darty.  Further, the

claimant denies writing anything down when he was seen in the first aid department in August

2009, explaining his problem in his own words.  

The claimant acknowledged that he was sent for an MRI by Dr. Rhodes, who he describes

as the company doctor that comes to Nucor two days a week.  The claimant was also provided

Naproxen by Dr. Rhodes.  The testimony of the claimant reflects that following the MRI he was

seen by Dr. Henry Stroope, an orthopedic surgeon.  The claimant explained:

Dr. Rhodes had sent me to a center, and I had heard about 
Dr. Stroope through Rhodes as a reference.  So I contacted Dr.
Stroope. (T. 24).

The claimant was seen by Dr. Stroope in August 2009, and relayed a history of 

the onset of his shoulder problems.  The claimant testified that he was provided a shoulder

injection by Dr. Stroope however it did not help relieve his shoulder pain.  The claimant described

his symptoms at the time of his treatment with Dr. Stroope as pain in the back of his left shoulder

and  arm numbness.  

The testimony of the claimant reflects that there were no changes in his job duties between
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May 2009, when he received medical treatment, and August 2009.  Although he still performed

the ladleman job during the afore, the claimant had stopped his cross training.  The claimant

testified that he was still working quite a bit of overtime in 2009, noting that there was an opening

on A-crew that he had to cover.  The claimant observed that his left shoulder was in constant pain

during the afore, describing the location of the pain as “on the back side and around up under

arm”. (T. 26).   The claimant denied that the location of his symptoms changed between the May

2008, onset of symptoms and the August 10, 2009, MRI, however noted that the pain did

increase.  

The testimony of the claimant reflects that between May 2008, when he reported the

injury, up until he had the MRI, he did not see a doctor, only the physical therapist, Jeff Dennison. 

The claimant’s testimony reflects that he did go to the first aid station of respondent some more

during the time, however he is unaware of any documents that were generated from the visits.  

The claimant testified that after he did not benefit from the injection by Dr. Stroope,

physical therapy was arranged.  The claimant testified regarding the afore:

Yes.  I was scheduled to be off in, I think it was November.
I was scheduled to do five weeks of therapy.  And I had sent the
notes, Dr. Stroope’s notes, to Jess Garner supervisor.(T. 27).

The claimant was scheduled off work from November 9, 2009 until December 7, 2009, pursuant 

to the note authored by Dr. Stroope.  The claimant continued:

I was supposed to be off work but never got off.

I had got contacted from work that my supervisor Jess 
Garner never had gotten my note from Dr. Stroope.  So I went and
had, called down to Dr. Stroope, had them give another work off
release, and he got that.  And I was supposed to start physical 
therapy that Monday.  And on a Friday morning around 9:00 a.m., 
I got a call from Jess Garner saying I was able to return from work.
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And I was like well, I hadn’t heard this from my doctor.  And he 
had told me that well, we spoke to your doctor, and he said you can
return to work.  So I called the doctor’s office and talked to Shannon
Freese.  I guess she was the nurse or whatever.  And she told me 
that I had been released to go back to work.  I said well, I haven’t 
even done physical therapy.  She said well, you haven’t been going.
And I told her I said, well I’m not scheduled to go until next week.
(T. 27).

The claimant never underwent the physical therapy prescribed by Dr. Stroope.  The testimony of

the claimant reflects that around the same time the workers’ compensation claim was denied by

respondents.

After respondents controverted his claim, the claimant sought and obtained medical

treatment for his left shoulder complaint under the care of Dr. Landry in Kennett, Missouri.  The

testimony of the claimant reflects that he was first seen by Dr. Landry on December 7, 2009, and

that surgery was scheduled January 15, 2010, based on the tear identified in the MRI.  The

claimant underwent the scheduled January 15, 2010, surgery, and has remained off work.  The

claimant continued to treat with Dr. Landry following the surgery.  The testimony of the claimant

reflects that in October 2010, he attempted to return to work:

Yes.  He asked me if I wold like to try to go back at full
capacity, and I said I would try it to see how my shoulder would 
do.  

I had worked my scheduled four days.  I had a lot of 
numbness in my arm and pain, you know, above, the shoulder still.
And below my shoulder was okay.  That, you know, but anything
above my head doing hydraulic hoses, lifting up hoses and stuff,
hooking them up.  (T. 29).

The claimant was performing the Assistant Ladleman’s job.  In explaining his reason for ceasing

the job, the claimant testified:

Well, I had to go back to Landry because of the pain, and 
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they scheduled me for an arthrogram at Cape Girardeau. (T. 29).

The claimant underwent the arthrogram on November 2, 2010.  Other than the four days in

October 2010, claimant has not worked since the January 15, 2010, shoulder surgery.  

At the time of the hearing the claimant was undergoing physical therapy pursuant to the

directions of Dr. Landry, and had a pending scheduled appointment with Dr. Landry.  The

claimant offered, regarding any further surgery:

Dr. Landry did not want to do another surgery because of the
location of the tear.  He said he would liable do a lot of nerve damage
and vascular damage.  And he was set against it.  But he told me, you
know, I was more than welcome to get a second opinion. (T. 30).

The claimant has not scheduled or obtained a second opinion.  

During the time that he has been off work, the claimant has filed his medical bills on his

group health insurance at Nucor.  The claimant has been paid short-term disability benefits from

Nucor through Liberty Mutual Insurance Company during the time he has been off work.  The

testimony of the claimant reflects that he receives monthly short-term disability benefits of

$2,300.00, before taxes.  The claimant continued, regarding the short-term disability benefits:

Well, I also have the child support held out.  So I get around
$1,100.00 or $1,160.00, something like that.  

From the first 14 weeks after the surgery, we contribute a 
$10.00 a week, and Nucor pays you $400.00 a week.  If you’re 
in the trust fund.  And then you get I think it’s basically based on 
the I guess your base pay.  Because you would get like maybe a 
$327.00, which, you know, I had them hold out child support out
of that to try to keep me current.  So I would just basically receive
the $400.00 a week for 14 weeks, then your short-term disability 
kicks in after 14 weeks. (T. 31).

The testimony of the claimant reflects that through his employment with respondent-employer he

has access to long-term disability benefits if he is permanently disabled.
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During cross-examination the claimant acknowledged the his left shoulder complaints

came on kind of gradually by doing heavy lifting at work.  The claimant is right-handed.  Claimant

denies any prior injury to his left shoulder.  With respect to any recreational activities or hobbies

in which he participated prior to the injury, the claimant testified:

No, not really.  I do hunting, sports.  We’ll play softball
once in a great while.  I hadn’t played softball in couple of years
I guess. (T. 33).

The claimant denied hurting his shoulder playing softball, noting that he is right-handed and that

everything he does in softball, batting or throwing, is with his right hand.  Likewise, the claimant

denied hurting his left shoulder while deer hunting.  

Claimant considers his job as Ladleman Assistant and LMF Assistant as heavy labor.  Out

of all of the jobs that he perform at respondent, the claimant testified that the ones he does the

most are the ladleman and LMF.  Regarding the frequency that he would repair one of the ladles

the claimant testified:

You could have a ladle coming down, like I said, if we’re
running all out on certain product, you have the two ladles coming
down every hour.  So you’ll work anywhere from, in a 12 hour shift
from 20 to 24. (T. 34-35).

As to whether he performed the procedure on each of the ladles that he described in his earlier 

testimony, the claimant testified:

Every now and then we’ll have what we call a smoke check.
And that’s just, they’ll go by heats.  And you’ll just stroke the gate 
and blow out the nozzle.  But you’ll also inspect and make sure there’s
no leaks or crimp lines or anything like that. (T. 35).

Claimant concedes that he does a lot of different things at the same time.  The testimony of the

claimant reflects that he is not just sitting there lifting things one after the other, but rather doing
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some lifting, stopping and checking on things.  Claimant’s testimony reflects the variety in the

tasks that he perform while discharging his job duties. The claimant testified: 

The crane lays them on a wall, and we’ll work them on the
wall.  Now it’s like what I said with the cylinders.  They have to be
suspended with the cylinders because the cylinders are on top.  You
can’t get to them.  So you have to have the crane hold them upright
and be suspended. (T. 35-36).

The testimony reflects that at time the claimant is called off his job as a ladleman assistant

to go to the other job at the LMF.  The claimant described his job at the LMF:

Add alloys.  I help him add stir lanches (phonetic) electrodes,
just wire, the cardinal wire, sulfur wire, just adding anything he needs
assistance with.  

Cleaning off the tracks, pick up skulls that have fell off the
ladle, skulls are basically where steel has overflowed out of the ladle,
they’ll break off.   I need to clean his tracks to make sure that car 
don’t hang up as well.  So you’re having to, you know, bend over 
and move stuff off the tracks, or if you can get them with a forklift,
you know, take a forklift and move it.  (T. 36).

In terms of the amount of time required to place the bayonet in one ladle and torque down the

bolts, the claimant testified:

To do a ladle probably 10, 15 minutes.  It just depends if we
don’t have no problems.  You know, it could take longer you know 
if something’s wrong and we don’t have a part right there, or 
something’s- - like a lot of times the nuts on the bayonets they’ll seize 
up from the heat.  Sometimes you have to burn them off with a torch.  
You try to ratchet them off, they don’t ratchet off.  You can burn them 
off or stuff like that.  It depends anywhere from you know 10 to 15 
minutes to 30, 45 depends on what happened to that ladle. (T. 37).

Claimant’s testimony reflects that every ladle is a different story and you don’t know until it

comes off the caster what will be required.  The claimant acknowledged that he does something

different to fix each one [ladle] depending on what’s wrong with it.  While at one point the
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claimant testified that he could do two (2) ladles in an hour, regarding his testimony of being able

to do one ladle in fifteen (15) minutes, clamant explained:

A lot of times I’m assisting LMF or assisting caster as well.
And like I said, you know, it could be 45 minutes working on a 
ladle.  It depends on what happens to it when it comes off the caster.
You don’t know. (T. 37-38).

The claimant testified  that the lubricator job is something entirely different.

The claimant estimated that he had been performing the laddleman job for two to three

years before he started having shoulder problems.  Regarding the mechanism of reporting an

injury at respondent-employer, the claimant testified:

You do it on a computer.  You fill out the accident report, 
and it goes to your supervisor.  It goes Nucor wide to managers, 
supervisors, state department, everybody. (T. 38).

Two (2) of the claimant’s supervisors, Jesse Garner and John McCauley, were present during the

hearing.  In terms of who would receive the accident report once it was completed on the

computer the claimant’s testimony reflects:

They both get it.  I mean it goes, you can log up to the 
safety link and you can, any employee can view any accident reprot.
It goes company wide to all the computers. (T. 39).

As to any investigation being conducted once he completed the accident report, the claimant 

testified:

Not to my knowledge.  I mean I had seen Jess, he called
me in that Monday morning and had wrote me up for being off work
because of, you know, when I went to go see the doctor.  He had 
wrote me up that Monday morning and said that I hadn’t call off to 
work. (T. 39).  

The claimant testified regarding a meeting with his supervisor after he filled out the incident 

report:
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They asked what happened.  I told them.  And they insisted
that they tried to say that I done it at work.  They even told me that 
I had faked it to be off that weekend to go to the lake.  I didn’t even 
make it off my couch that weekend. I just, you know, stayed on muscle
relaxers and never even left the house. (T. 39-40).

The claimant denies that he ever made a statement to either supervisor that his injury was not

work-related or that he actually hurt himself at home:

No.  They said that.  I just, I didn’t say nothing.  I never told
them once that I had done it at home or anything like that.  They 
insisted that.(T. 40).

As to why the supervisor would come up with the afore, the claimant offered:

Well, they had, I really don’t know.  McCauley tried to say
that I had done it to go to the lake.  And somebody had seen me at
the lake.  Well, I asked, well, who seen me at the lake when I never 
even made it out of the house?  And it was, oh it doesn’t matter.
It doesn’t matter.  You know. (T. 40).

Claimant maintains that he never told his supervisors that his injury was not work related. The

testimony of the claimant reflects that he was never contacted by anyone with the workers’

compensation carrier until after he was seen by Dr. Stroope during which he had provided a

history of his injury.  

The claimant disputes the validity of the nurses’ note reflecting that his left shoulder

complaints had been going on for two (2) years, and insist that he never talked to a nurse.  (T.

41).  The claimant acknowledged that he saw the physical therapist, Jeff Dennison, at the plant in

2006, for a complaint with his left shoulder:

Yes.  I had a, in the lab we was pulling samples across 
with the shoulder, and I told him I had stiffness and pain in the 
shoulder as well. (T. 41).

The claimant continued:
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Yes.  He told me it was a strain, and he gave me the, you
know, to do the electric, and some stretching exercises. (T. 41).

The claimant denied any continuing left shoulder symptoms after 2006:

No.  It settled down because you know I hadn’t been working
a lot of overtime either.  So, you know, I hadn’t had no pain with it.
(T. 42).

The testimony of the claimant reflects that his first contact with the workers’ 

compensation aspect of his claim occurred when he was informed by Dr. Stroope’s office that 

workers’ compensation was being denied.  The claimant’s group insurance paid for his medical

treatment and surgery.  The claimant testified that he has to pay out-of-pocket expenses in

connection with the treatment received for his injury, to include physical therapy, medications and

part of the surgery. 

The claimant testimony of the claimant reflects regarding the diagnosed labral tear by Dr.

Stroope:

The labral is basically the sack that holds your shoulder
together in the rotator cuff.  They thought, the MRI showed a 
small tear.  But when I had the surgery, when they scoped it they
discovered my tear was from say 6:00 to 2:00.  My biceps tendon
was completely detached from the bone.  So it was a lot worse
than the MRI - - they didn’t know, they knew that they wouldn’t 
know exactly what was wrong until they got in there and done the 
scope. And they discovered it was a lot worse than, you know, the 
MRI had shown. (T. 45-46).

The claimant returned to work when released to do so by Dr. Stroope. The claimant testified that

Dr. Landry made the discovery of the extent of the labral tear:

After Dr. Stroope, you know, had returned me, released me 
to go back to work knowing I had the tear.  I went and sought 
another doctor’s opinion. (T. 46).

Dr. Landry performed the claimant’s January 15, 2010, surgery. The claimant continued to work
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until his January 15, 2010, surgery by Dr. Landry.  The testimony of the claimant reflects that he

has been physically unable to work since January 15, 2010, shoulder surgery.  The claimant

continued:

I go back - - no because the arthrogram that I had done
in November of 2010 is still showing a tear.  So he’s wanting to 
refocus on my shoulder and build up everything around it to 
compensate for the tear. (T. 47).

The claimant was released by Dr. Landry to go back to work in October 2010, however

the claimant was only able to work four (4) days due to residuals of his injury.  The claimant

acknowledged that the October 2010, release by Dr. Landry was to full duty, however that the

same was so because Nucor would not allow him to come back in a light duty capacity.  The

testimony of the claimant reflects regarding the four (4) days of full duty work in October 2010:

I, you know, kept noticing a lot of pain working over-
head or over my shoulders having numbness in my arms and
stuff in that left arm.  So I called him and told him the symptoms.
(T. 48).

As a consequence of the above, the testimony of the claimant reflects that Dr. Landry took him

off work and scheduled the arthrogram.  

The claimant testified that he remains employed by respondent-employer, and anticipates

returning to his job duties as a ladleman.  As to any restrictions he experiences as a result of his

shoulder injury, the claimant testified:

My range of motion’s good.  It’s with weight that, you
know, has the issue. (T. 48-49).

The claimant, who was off work pursuant to the directions of Dr Landry, did go deer

hunting in November 2010.  Claimant’s testimony reflects, regarding the afore:

I went for a couple of days because, you know, I don’t
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hunt out of a tree.  I hunt off the ground.  So I didn’t have to 
worry about that as climbing anything or anything like that. (T. 50).

During re-direct examination, the claimant testified that while he was performing 

different jobs in his employment, each of the jobs entailed heavy lifting, pushing and pulling with

his arms, and lifting while reaching.    Claimant elaborated on the reason he went to see Jeff

Dennison, the physical therapist, in 2006, explaining that he had been pulling on 1,500 pound

piece with a chain hoist.  Regarding the sensation he felt in his shoulder as a result of the afore

effort, the claimant testified:

A lot of pull and discomfort because I mean you’re having
to walk this 1,500 pound piece on a chain link behind you and pull
it with your shoulder. 

At that time it was the front because you’re pulling you 
know, through here. (T. 52).

Claimant denies seeing anybody in the first aid department at Nucor over that.  The claimant

noted that Mr. Dennison did not make any written report of the 2006, visit, and that he did not

again see for the shoulder between 2006 and 2008.   Claimant maintains that he recovered from

the 2006 shoulder strain and did not see a doctor for the shoulder complaint during the same

period.  The claimant testified that he returned to Mr. Dennison in March or April 2008 for his

left shoulder complaint.  The claimant offered, regarding the onset of his present left shoulder

problem:

I would say 2008 as far as problems.  You know, you 
have out there any kind of lifting, you know, you’ll have a strain
in your shoulder, back, arm, whatever.  And it goes.  So I mean 
no problems, major problem until, you know, ‘08. (T. 53).

The claimant testified that he was not told by any doctor that he could not deer hunt.  The 

claimant is right handed and fired of his right shoulder.  Claimant’s testimony reflects that he did
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not do anything at all to his shoulder while he was out deer hunting that would make the left

shoulder worse.  

The claimant last saw Dr. Stroope on November 9, 2009, and first saw Dr. Landry on

December 7, 2009.  Claimant attributes his statement of a lack of time to obtain a second opinion

to the amount of time it took his to see a physician after he was last seen by Dr. Stroope in

November 2009.

The claimant testified that his present daily activities consist of going to physical therapy,

and working out during the day with the exercises provided to him by the physical therapist. 

Clamant testified that he has no other hobbies and denies that he played softball the past summer. 

Jesse Garner, the refracting supervisor at Nucor Yamato Steel, testified that he is the

claimant’s supervisor and that he was working in that capacity in May 2008.  Mr. Garner had a

meeting with the claimant regarding a computer generated report that he had filed about an

incident at work on May 24, 2008.  The testimony of Mr. Garner reflects with respect to the afore

meeting:

Well at that meeting, what we do is anytime there’s a 
accident or incident reported we investigate to try and figure out
if, what happened, how it happened, and see if we can make it 
ergonomically better for the employees.  And if they did have an 
accident, if it was a workman comp accident or an accident 
outside of work. 

At first Raymon said he didn’t know whether it happened
at work or not at work.  And, you know, we sat and talked for a
while.  And he then said that it was not a work-related accident, 
that it happened outside of work. (T. 57-58).

Mr. Garner responded he did not believe that he put any pressure on the claimant to say that his 

injury was not work related. (T. 58).  Mr. Garner testified that when the claimant told him that it
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was not work related “that was pretty much the end of the meeting”.  (T. 58).  The testimony of

Mr. Garner reflects that had the claimant reported that his injury was work related, then he would

have followed the procedures for workers’ compensation and filled out the paperwork.  The

testimony of Mr. Garner reflects that in light of the claimant’s response that the injury was not

work related:

We just said that he probably needs to see a doctor if he’s 
having pain. (T. 58).

Mr. Garner testified that contrary to the claimant’s testimony, he did not coerce the

claimant during the meeting, nor did he tell him there was a penalty and/or possible loss of a

safety award if a workers’ compensation claim was filed.  Mr. Garner’s testimony reflects,

regarding his response to the claimant’s assertion that the injury could have happened at work or

outside work:

When he said it was from home from outside of work, then
we didn’t, we didn’t investigate that part of the situation, but we did
investigate the porous (phonetic) plug apparatus.  And that’s we went
to, said, well maybe we can make that better and easier for him. (T. 59).

Mr. Garner testified regarding the physical demands and tasks involved in the Ladler

Assistant position which the claimant performed:

Well, it, Ladleman, LMF Assistant is pretty much that.  
They’re to assist the Ladleman and assist the LMF Operator that
ladle metallurgy furnace.  That’s what the LMF stands for.  And
they’ll do, they’ll assist the ladleman and that is helping change the
plates in the ladle, take the porous plug out, mud up the new porous
plug, and help them put it in or put it in themselves or the ladleman
may put it in. (T. 59-60).

Mr. Garner testified that the job involves a variety of tasks, and depends on what the ladle needs.

Mr. Garner noted that the ladler assistant job does not require any particular kind of skill, but 



22

rather is physical labor, noting that is why it is an entry level job.   Regarding the breaks the

employees get when doing the ladler assistant job, Mr. Garner testified:

They get breaks.  And like Raymon stated, you know, it’s,
it just depends on the situation.  Sometimes if there, they plug a caster
you might have a 30 minute break every hour.  And sometimes you 
might be going and have just a 10 minute break. (T. 60).

Mr. Garner concluded by noting that there is normally some down time every hour. 

During cross examination, after noting that the claimant’s injury was reported to have

occurred at 3:00 a.m. on May 24, 2008, Mr. Garner testified that the meeting with the claimant

“may have been the next day or two days later”. (T. 61).   Mr. Garner was uncertain whether he

was aware at the time of the meeting with the claimant that the claimant had already been to see

his personal doctor in Hayti, Missouri later on the morning of May 24, 2008.  Mr. Garner testified

that he would have to look at the paperwork to determine if during the meeting there was a

discussion of the claimant being written up because he was not at work on May 24, 2008.

The medical in the record reflects that the claimant was taken off work by the physician at

the Convenient Care Clinic in Hayti from May 24, 2008 to May 28, 2008.  (CX #1, p. 4).   As to

whether the meeting with the claimant occurred after the claimant’s return to work on May 28,

2008, Mr. Garner responded that he would have to look at the records.  Mr. Garner testified that

he does not remember the circumstances of the meeting with the claimant, however he does recall

that the meeting was within a week of the reporting of the injury.  Mr. John McCauley, the Melt

Shop Manager, was also present at the meeting with the claimant.  

The testimony reflects that respondent-employer has a policy that two (2) management

people meet with an employee whenever there is a discussion of a work-related injury:

If there’s an accident or an incident that is put on the 
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internet, yes, we get with the employee and especially if it’s not 
stated whether it is, what kind of an accident or what happened 
with it. (T. 62).

While Mr. Garner testified that the plant is not paid a bonus for maintain no lost time days due to

work-related injuries or if there are no work-related claims or injuries, he does acknowledge the

presence of a safety incentive program: 

They have what they call safety bucks.  If the department’s
doing well and don’t have any injuries it’s like a little scratch card
that you get $20.00 or $25.00. (T. 63).

Mr. Garner testified that he has no idea how they were doing in the safety bucks department in

May 2008.  

Mr. Garner testified regarding his actions after the claimant said that his injury was not

work-related during the meeting:

I’d have to read it.  John and I sat down after the meeting.
As we do it if we meet with anybody we sit down afterwards and
go through the sequence of events at that meeting. (T. 63).

Mr. Garner had no explanation for why a drug screen test was ordered in the accident report since 

the claimant’s injury was not treated as a work-related injury. (T. 63).  Mr. Garner acknowledged

that anyone who gets injured at respondent -employer with a work-related injury undergoes a

drug screen.  As to whether a drug screen would be performed on an employee who reported he

got injured off of the job, Mr. Garner offered :

Well actually I think we can ask for a drug screen on anyone
at any time. (T. 64).

Mr. Garner concedes that Nucor, like most plants, usually has some reasonable cause or probable 

cause before directing a drug test on an injured employee if the injury is not work-related:

Yes.  I don’t believe we ask if they have an accident off the
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plant site, we don’t ask them to have a drug screen unless there’s
an unusual circumstance where they’re acting strange or you know 
things are not quite adding up to their behavior.  There’s a difference
in behavior. (T. 64-65).

Mr. Garner testified that he did not remember anything like the above going on with the claimant

that would have led to wanting a drug test after they talked the day of the meeting.  Mr. Garner

testified that he does believe that the claimant was written up for not reporting to work for a

couple of days because his doctor told him to take off in May 2008.

Mr. Garner testified that modifications were made to the Ladleman Assistant job as a

result of their investigation following the meeting with the claimant:

It was, we probably had three to six months of, you know, 
work that we put into it and talking to other plants and how other
people did it.  And then getting the system made up and we made
up a system where it was made out of metal, steel instead of 
aluminum. And we went down to SRT and spent hours trying to 
make sure we could get aluminum, get it lighter.  And so it was 
more ergonomical for the people out there. (T. 65-66).

Mr. Garner does not disputed the claimant’s description of his job duties.

Jonathan McCauley, the melt shop manager at Nucor Yamato Steel, testified that he is

familiar with the claimant, and that he had a meeting with the claimant after the claimant filed an

accident report.  Regarding the purpose of the meeting, the testimony of Mr. McCauley reflects:

It’s anytime there’s an accident report filed we have to go 
through an investigation process.  And with, in Raymon’s case 
with the accident report it was very vague.  There wasn’t a specific
incident that was listed in the accident report.  So that was the 
initial prompt for the meeting. (T. 67).  

  Mr. McCauley continued regarding the meeting with the claimant:

During the initial discussion he was uncertain.  Raymon’s
exact words to me were, it hurts at home, it hurts at work.  As
the discussion further through that’s when he said it didn’t happen
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at work. (T. 68).

Mr. McCauley denies that he put any pressure on the claimant to get him to say that the injury did

not occur at work. Mr. McCauley testified regarding his actions had the claimant reported his

injury as work related:

Well, we did, we treated the work area the same.  Jess
and I talked like he said after the meeting.  We said, let’s go 
out there and let’s see is there anything potentially that we can 
do different just to see if that environment, can you engineer 
something?  Can you develop something that’s going to make
guys’ life easier? (T. 68).

Regarding any discussions with the claimant since he was released to full duty by Dr. Landry, Mr.

McCauley testified:

Like, I stay in contact.  I’ve called to check on him just
to see how he’s doing, how the physical therapy’s going.  Happy
Thanksgiving, Merry Christmas, ask him if he needs anything.
But any discussion relative to this or the injury, no sir.  It’s more
just checking on him. (T. 69).

Mr. McCauley noted that the claimant remains an employee in his department.

During cross-examination Mr. McCauley was questioned how the claimant’s response

during the meeting evolved from him saying he got hurt at work to him saying it did not happen at

work:

Well, there wasn’t any back and forth.  Every time you 
have a, even a near miss where there isn’t an injury what you 
want to do is get all the parties together and see number one when
and why, how do we get it better?  And in that discussion early
on Raymon’s first words to me was hey, it hurts at home.  It hurts
at work.  He couldn’t tell me an exact or specific incident when 
that happened.  And also part of that discussion was the scheduling
of him missing work.  Raymon wasn’t disciplined for missing 
work.  Raymon was disciplined for not contacting people to let 
them know that he wasn’t going to be there.  (T. 70).
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Mr. McCauley acknowledged that the claimant’s missed time from work was when the 

claimant’s personal doctor took him off work right after reporting the injury:

Yes.  And that’s another part.  And anytime there’s an 
accident the employee should work through the safety department
to seek medical attention.  I’m sure you guys know if an employee
takes it upon himself to go seek medical attention then you try back
into workman’s comp there’s a bunch of paperwork that has to be 
shuffled.  We want to take care of that on the front end.  With 
Raymon seeking medical attention without working through our 
safety department, number one, that’s against our policy, but we try
to work that out just to ensure that the employee gets the best care
possible. (T. 70-71).

Mr. McCauley acknowledged that the claimant’s accident was reported to have occurred at 3:45

a.m., on May 24,2008, and was prepared on the internet.   The testimony of Mr. McCauley

reflects that in accordance with respondent’s policy, the claimant’s supervisor would direct him to

go to first aid at the time of the reporting:

Yes, sir.  When he had the drug test he would be with a 
first responder.  We have a first responder in some instances an 
EMT on every shift. (T. 71).

Mr. McCauley testified that as far as he knew the claimant followed through on the policy of

respondent, noting that the claimant had a drug test and was seen at the first aid station on May

24, 2008.  Mr. McCauley added that usually the employee is asked if he needs to go to the

hospital or if there is any other medical attention they need at the time.  In terms of records

generated by the first aid department to confirm the visit to the department, Mr. McCauley

responded:

The drug test would be the only source to link exactly 
where the specimen was taken versus him being in the safety
office. 

The paperwork for the urine specimen would be the 
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tracker there.  (T. 71-72).

Mr. McCauley acknowledged that during the meeting the claimant did not say he did 

anything particular at home that caused his shoulder injury, adding:

No, sir.  He was vague both ways with me.  He was vague
about work, and he was vague about at home.   It was completely
vague as you can read in the accident report.  And it was just as 
vague as when we sat down as a group. (T. 72).

Mr. McCauley testified that he understood the nature of the claimant’s claim as having come

about over a period of time.  

The chronology of the documentary evidence reflects that the claimant completed an

Nucor-Yamato Steel accident report on May 24, 2008, at 3:45 a.m., in which he described his

injury as “a constant pain and stiffness in the left shoulder”.    In terms of the events leading up to

the injury, the report, which was completed by the claimant reflects:

There is no one specific event contributing to the problem I have
been working a lot of overtime since January along with cross-
training.  I think most of it could be contributed to fatigue and 
repetitive motion.  I had seen Jeff awhile back over it.  He gave
me some forms on how to stretch the shoulder and try to work 
the stiffness out I’ve done them with little relief. (CX #1, p.1).

The report reflects that the claimant’s supervisor, Charlie Clark, was notified by the claimant.

The medical in the record reflects that on May 24, 2008, the claimant was seen at

Convenient Care Clinic in Hayti, Missouri, for treatment of complaints relative to his left

shoulder.  The history reflected in the notes of the afore office visit recites complaints of left

shoulder pain attributed to pulling heavy weights at work as well as working a lot of overtime.  In

addition to an examination, the claimant underwent x-rays during the May 24, 2008, visit. (CX

#1, p. 3, 5).  Further, an off-work slip was authored by the attending medical provider reflecting



28

that the claimant could return to work on May 28, 2008.  (CX #1, p. 4).  

The record reflects the presence of PT Visit information sheet of May 27, 2008, regarding

the claimant.  The document reflects, in pertinent part:

Raymon presents to the clinic stating that he is having increased
left shoulder pain.  He had filled out an accident report on 5/23/08
regarding this but now states that the injury occurred at home.  He
states that he consulted with his family physician on 5/24 who
prescribed muscle relaxors and pain meds.  He was also advised 
to “take it easy for a few days.”  He now presents with pain in the
posterior left shoulder region.  AROM is complete.  US and soft
tissue release performed to the area.  Advised stretching HEP. Will
continue. (RX #1, p. 2).

The medical in the record reflects that the presence of a August 5, 2009, Nucor Yamato

Steel First Aid Department sheet regarding the claimant.  The document reflects a chief complaint

of “left shoulder pain - no trauma x2 years increase pain with using arm”.  The document contains

in the margin the hand-written entry “saw Jeff last summer - dis__ exercises x1-2 months”. 

Further, the document reflects that an MRI of left shoulder was scheduled for August 10, 2009,

and that the claimant was dispensed Naproxen. (RX #1, p. 3).

The medical in the record reflects that the claimant underwent an MRI of his left shoulder

on August 10, 2009, pursuant to the directions of Dr. Joseph Rhodes, at NEA Baptist Memorial

Hospital in Jonesboro.  The findings reflected on the report included labral tear with paralabral

cyst involving the posterior inferior labrum, no evidence of rotator cuff tear, and trace amount of

fluid in the subdeltoid bursa. (CX #1, p. 7).

On October 6, 2009, the claimant was seen at the NEA Clinic - orthopedic by Dr. Henry

Stroope regarding his left shoulder.  In terms of the duration of his left shoulder complaint, the

report recites, “1 ½ yrs AGO, PICKED UP SOMETHING HEAVY”.  The report further reflects
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that the claimant relayed that his problem was the result of “work accident”.    The October 6,

2009, further reflects:

Dictation
Mr. Raymon Miller is a new patient to me today.  He is a pleasant
cooperative 33-year-old right-handed white mile who is employed
at a company where he has to do a lot of heavy lifting.  He states
that about a year ago he was lifting something heavy at work, felt
a pop and tearing sensation in his shoulder, and ever since then has
had shoulder pain, especially with working with the arm overhead,
and it is somewhat relieved by resting it.  Any time he tries to lift
his left arm, he has left shoulder pain.  Most of his pain seems to be
laterally and consistent with impingement, but he does have some 
posterior shoulder pain as well.  He recently underwent an MRI scan
of the left shoulder.

Plain radiographs of the left shoulder are reviewed including a full
impingement series.  These x-rays are normal.  Review of his MRI
scan shows a small posterior labral tear with a very small posterior 
paralabral cyst.

In order to try to avoid surgery, we will treat him nonsurgically 
today by injecting the left subacromial space with Depro-Medrol,
Lidocaine, and Marcaine and put him on a rotator cuff strengthening
program.  I will see him back in a few weeks.  If he is no better at
all, then I would consider arthroscopy with debridement of the labrum
with possible repair. (CX #1, p. 9).

The medical reflects that the claimant was again seen by Dr. Stroope on November 9, 2009.  The 

dictation regarding the afore visit reflects:

 Raymon Miller is seen in follow up today for a small posterior 
labral tear of his left shoulder.  On presentation today, he states
that the injection that I gave him didn’t help really at all, but he 
has not had a chance to do physical therapy.  He wold like to try
that before we contemplate any surgical procedure; therefore, we 
will try him on a four week course of physical therapy on his left
shoulder working on deltoid and rotator strengthening and capsular
stretching.  I will see him back at that time for evaluation.  If he
continues to have pain, I would recommend arthroscopy. 
(CX #1, p.10-11) 
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A November 9, 2009, off-work slip was issued on behalf of the claimant in connection with his

visit to the NEA Clinic - Orthopedic of the same date directing him to remain off work until

December 7, 2009. (CX #1, p. 12).

On December 7, 2009, the claimant was seen at the Kennett Orthopaedic Center by Dr.

Edmund C. Landry relative to the chief complaint of left shoulder pain.  The December 7, 2009,

report reflects that the claimant was self referred.  In terms of history, the December 7, 2009,

reflects, in pertinent part:

Raymon Miller is a 33 years old male who complains of left 
shoulder pain.  He was injured at work in May 2008.  He was
pulling on a 100 to 120 pound plug from the bottom of a ladle
used in melting metal.  He felt a burning sensation in his left
shoulder and he gave out.  He saw the company physician and 
had 2 therapy visits for stretching exercises.  He saw the
company doctor again one year after the injury and had an MRI.  
He was told that he had a posterior labral tear.  He saw Dr. 
Stroop in September 2009.  An intra-articular injection did not 
help him. He was advised to remain off of work and do physical 
therapy. The therapy was never started because his employer told 
Dr. Stroop the physical therapy couldn’t be done so he was 
released to return to work instead.  He now complains of constant 
left shoulder pain.  He can’t do overhead work because of this. 
Because of his injury there was a change change in how his job
is done and he now uses a 75 pound part.  This causes pain in the 
posterior shoulder.  Pain also awakens him if he lies down on his
left side.  He says he’s ambidextrous.  He says it’s not Workman’s
Compensation any longer because of delayed reporting of the injury.
(CX. #1, p. 13).

The December 7, 2009, report further reflects the result of the claimant’s physical examination:

Examination of the left shoulder reveals normal symmetric 
alignment. There is tenderness at the mid lateral scapular 
border.  There is no joint effusion.  There is full range of motion
without crepitation, contracture, or defects.  There is normal 
muscle strength and tone without atrophy or abnormal movements.
There is no instability.  Impingement signs are equivocal.  (CX #1, p. 14).
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The December 7, 2009, report reflects that the claimant was referred to physical therapy at 

Pemiscott Memorial and prescribed Naprosyn by Dr. Landry.  On December 15, 2009, Dr. Landry

obtained the prior August 10, 2009, MRI of the claimant’s left shoulder which was performed at

St. Bernard’s Medical Center. (CX #1, p. 16).

The evidence discloses that the claimant was again seen by Dr. Landry at Kennett

Orthopaedic Center in connection with his left shoulder pain on January 6, 2010.  The report

growing out of the January 6, 2010, visit reflects, in pertinent part:

The patient returns for follow up of his left shoulder posterior 
labral tear.  He did therapy without any benefit.  His work 
aggravates it daily.  Pain is at the posterior glenohumeral area.

*       *       *

Examination of the left shoulder reveals normal symmetric 
alignment.  There is posterior tenderness.  There is no joint
effusion.  There is full range of motion without crepitation, 
contracture, or defects.  There is decreased abduction muscle
strength.  There is no instability.  Impingement signs are negative.

MEDIAL DECISION MAKING:
The patient was seen with and examined by Dr. Anand today.
We decided to proceed with arthroscopy for debridement and/
or repair of the labral damage as needed.  I discussed the post-
operative recovery time and rehabilitation with the patient. He
understands and agrees that we proceed.  This will be scheduled
for the near future. (CX #1,p. 17-18).

A Return to Work Form completed in connection with the claimant January 6, 2010, visit to Dr.

Landry reflects that the claimant would undergo shoulder surgery on Friday, January 15, 2010,

and would be unable to work for 6-8 weeks post surgery. (CX. #1,p. 20).

On January 15, 2010, the claimant was admitted to Twin Rivers Regional Medical Center

in Kennett, Mo., and underwent surgery for a preoperative diagnosis of left shoulder torn labrum. 
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The January 15, 2010, operative report reflects, in pertinent part:

POSTOPERATIVE DIAGNOSES:
1. Anterionr Bankart, left shoulder
2. Deficient anterior glenoid rim from 8 o’clock to 10:00

o’clock position, left shoulder.
3. Grade 2/3 chondral defect of the glenoid, left shoulder.
4. Type 2 SLAP lesion.

PROCEDURES DONE:
1. Surgical arthroscopy of the left shoulder.
2. Anterior Bankart repair and repair of type 2 SLAP lesion.
3. Chondroplasty of glenoid.  (CX #1, p. 21).

The claimant was seen in follow up by Dr. Ashish Anand on January 22, 2010.  The clinic note 

of the claimant’s January 22, 2010, visit reflects, in pertinent part:

ASSESSMENT AND PLAN:
Status post surgical arthroscopy of the left shoulder with labral 
repair as well as SLAP repair.

At this point of time, I had a detailed discussion with the patient.
He was explained the nature of his pathology that was seen at the
time of surgery.  He was explained that his biceps anchor had been
repaired and he is going to have a prolonged rehabilitation which
might last for a total of four to five months.  He expresses under-
standing of the same.  In the meantime, he has been asked to move
the elbow around for five minutes in the morning and five minutes
in the evening.  Otherwise the shoulder immobilizer has to be there
at all times and he is not supposed to move the shoulder at all.  He
needs to ice the affected area 10 minutes in the morning and 10 
minutes in the evening and if he wants he can sleep in a relatively
upright position with head inclined to 130 degrees.  He has been 
given a prescription for Lortab today, 5 mg p.o. every four to six
hours p.r.n for pain, #30 with 0 refills.  He is going to follow up in 
a week to 10 days time with Dr. Landry.  (CX #1, p. 24).

The evidence reflects medical records of the claimant’s follow up visits At Kennett

Orthopaedic Center with Dr. Landry on February 1, 2010; February 19, 2010; March 5, 2010; and

March 22, 2010. (CX #1, p. 25-32).  On March 22, 2010, Dr. Landry completed a Nucor-Yamato
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Steel - Return to Work Physician Authorization regarding the claimant which reflects that the

claimant could not return to work due to his injury until after his next appointment on April 12,

2010. (CX #1, p. 33-34).

The office notes of the claimant’s April 12, 2010, follow up visit to Dr. Landry reflects, in

pertinent part:

Examination of the left shoulder reveals normal symmetric 
alignment.  The surgical scars are fine.  The limb is neuro-
vascularly intact.  There is no swelling.  There is full range
of motion except internal rotation is limited to L4.  The shoulder
is weak.  There is some tightness in the biceps.

MEDICAL DECISION MAKING:
The patient is recovering satisfactorily.  He is to continue with
therapy and progress with strengthening.  I discussed this with 
his occupational therapist.  He will return in three weeks.  He is
unable to do his usual work at present.  (CX #1, p. 35-36).

The evidence in the record reflects that the claimant was seen in follow up on May 3, 2010. (CX 

#1, p. 37-39).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On May 24, 2008, the relationship of employee-employee-carrier existed among 

the parties, during which time the claimant earned wages sufficient to entitle him to weekly

compensation benefits of $522.00/$392.00, for temporary total/permanent partial disability. 

3. The claimant has failed to sustain his burden of proof by a preponderance of the 
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evidence that his left shoulder injury was caused by repaid repetitive motion while discharging his

employment duties, pursuant to Ark. Code Ann. §11-9-102 (4)(A)(ii)(a).  

4. The present claim for workers’ compensation benefits was filed within two (2) 

years of the May 24, 2008, injury, such that the limitation provision of Ark. Code Ann. §11-9-702

(a)(1), does not serve as a bar to same.    

5. The respondents have controverted this claim in its entirety.

CONCLUSIONS

The claimant asserts that while within the course and scope of his employment with 

respondent-employer he suffered an injury to his left shoulder which required medical treatment

and rendered his totally incapacitated from engaging in gainful employment following his January

15, 2010, surgery for same.  The claimant seeks corresponding medical and indemnity benefits as

well as controverted attorney fees.  Respondents deny that the claimant sustained a injury, and

further contend that the present claim is barred by the statute of limitations.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability

Ark. Code Ann. §11-9-102 (4)(Repl. 2002) provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or external 
physical harm to the body   .    .   .   arising out of and in
the course of employment and which requires medical 
services or results in disability or death.  And injury is 
“accidental” only if it is caused by a specific incident and
is identifiable by time and place of occurrence;
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(ii) An injury causing internal or external physical harm
to the body and arising out of and in the course of employment
if it is not caused by a specific incident or is not identifiable by
time and place of occurrence, if the injury is:
(a) Caused by rapid repetitive motion.  Carpal tunnel
syndrome is specifically categorized as a compensable injury
falling within this definition[.]

In the instant claim, the claimant advances a claim for workers’ compensation benefits on

the basis  of  a  gradual  onset  injury  to  his  left  shoulder  arising  out  of  and  in  the  course  of 

his 

employment.  A claimant seeking benefits for a gradual-onset injury to the shoulder must prove by

a preponderance of the evidence that: 1) the shoulder injury arose out of and in the course of

employment; 2) that the injury caused internal or external physical harm to the body which

required medical services or resulted in disability or death; 3) that the injury was caused by rapid

and repetitive motion; 4) that the injury was the major cause of the disability or need for

treatment; and 5) that the injury was established by medical evidence supported by objective

findings.  Ark. Code Ann. §11-9-102 (4)(A)(ii)(a), (D), (E)(ii); Moody v. Addison Shoe Co., 104

Ark. App. 27, 29-30, 289 S.W.3d 115, 116-17 (2008).

The claimant commenced his employment with respondent-employer on January 16, 2005. 

During the pertinent time period the claimant performed the primary job duties of a Ladleman

assistant and LMF assistant.  There is not a dispute regarding the mechanics of the claimant’s job

duties.  The evidence fails to establish with specificity the rapidness that the claimant discharged

the various tasks of his job duties.  The credible evidence reflects that the claimant performed

various tasks in the discharge of his job duties as a ladleman assistant and LMF assistant.  Further,

the evidence preponderates that the amount of time which elapsed between job tasks varied as

well.  While the totality of the claimant’s job duties were repetitive, the evidence does not
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preponderate that the same was correspondingly rapid.  Accordingly, the claimant has failed to

sustain his burden of proof by a preponderance of the evidence that he sustained a compensable

gradual-onset left shoulder.  This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

   ____________________________________________________
    Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 


