
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F807935

ALISHA MILLER   CLAIMANT

SOUTH ARK YOUTH SERVICES, INC. RESPONDENT

LIBERTY MUTUAL INSURANCE,
INSURANCE CARRIER                                       RESPONDENT

OPINION FILED DECEMBER 2, 2011

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES in Fort Smith,
Sebastian County, Arkansas.  

Claimant represented by JOE BYARS, Attorney, Fort Smith, Arkansas.

Respondents represented by JAMES ARNOLD, II, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

On September 6, 2011, the above captioned claim came before

the Workers’ Compensation Commission in Fort Smith, Arkansas for a

hearing. A pre-hearing conference was conducted on June 21, 2011,

and a pre-hearing order filed on July 14, 2011.  The pre-hearing

order filed on July 14, 2011, is an amendment from a previously

filed pre-hearing order.  A copy of the pre-hearing order has been

marked as Commission’s Exhibit No. 1 and without modification of

objection been made part of the record.  Prior to the hearing on

September 6, 2011, the parties agreed to the following stipulation.

1. The Opinion of February 3, 2011, has become final and is

res judicata of all issues raised and addressed therein.

All benefits awarded in this Opinion have been paid.

 Also by agreement of the parties prior to the hearing on

September 6, 2011, the following issue is to be litigated:

1. The claimant’s entitlement to additional medical

treatment and review suggested by Dr. Craft.
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It should be noted, that the parties requested a two week

period to brief the issues raised at the hearing. Briefs were

submitted in a timely manner and the arguments of each will be

considered as part of this opinion.  For reference purposes, the

briefs will be marked as follows: September 19, 2011 letter from

Jim Arnold, as Respondent’s No. 1 Addendum. The September 20, 2011

letter from Joe Byars, will be marked as Claimant’s No. 1 Addendum.

The response letter from Jim Arnold dated September 21, 2011 will

be marked as Respondent’s No. 2 Addendum.

The claimant contends that she is entitled to additional

medical treatment in the nature of treatment by pain management

specialists and attorney’s fees in connection with her compensable

injury of August 11, 2008. I should note that attorney’s fees have

not been listed as an issue to litigate. 

 The respondent contends that all reasonable and necessary

medical evaluations and treatment has been provided and that a

referral to a pain management specialist is not reasonably

necessary for the treatment of her compensable injuries.  

The stipulations agreed to by the parties at the pre-hearing

conference on June 21, 2011 and contained in the amended pre-

hearing order filed on July 14, 2011 are hereby accepted as fact.

From the review of the record as a whole to include medical

reports, document, and other matters properly before the

Commission, and having the opportunity to hear the testimony and

observe the witness and her demeanor, the following decision is

rendered.
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FACTUAL BACKGROUND

The claimant is a 41 year old female who worked for the

respondent in August of 2008.  The claimant was injured on August

11, 2008 (Record 9/6/2011 at p. 9). There have been two prior

hearings in this case.  A hearing was held in November of 2009, and

another hearing in November of 2010 (Record 9/6/2011 at p. 9). As

a result of the November 24, 2009 hearing, the Administrative Law

Judge issued an Opinion on February 10, 2010, finding that the

claimant was entitled to medical services in the form of steroid

injections recommended by Dr. Craft. The Judge found that the

medical services were reasonably and necessarily related to her

injury.  However, the Judge noted that the lumbar spine injury

while compensable, appears to be an aggravation of a pre-existing

injury. That order is final. The claimant had another hearing on

November 9, 2010.  In an opinion from February 3, 2011, the Judge

determined that the claimant was not entitled to the medical

services recommended by Dr. Craft as they  were not reasonable and

necessary for the claimant’s compensable injury.  Additionally, the

Judge found that the claimant was not entitled to additional TTD.

That order is final. The claimant contends that she was injured on

the 11th of August 2008, as she was restraining a client in the care

of the respondent (Record 9/6/2011 at p. 9). The claimant worked in

a juvenile corrections facility where she was the program

coordinator (Record 9/6/2011). The injuries sustained by the

claimant on August 11, 2008, were found to be compensable from the

prior orders from February 10, 2010 and February 3, 2011, and all
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benefits awarded have been paid (Commission’s Exhibit No. 1 at p.

1).  The claimant testified that she suffered an injury to her

thoracic spine, that she reported the injury at the end of her

shift, and that she was sent to see Dr. Craft (Record 9/6/2011 at

p. 10).  She described a course of treatment with Dr. Craft of

numerous medications, further testing, and some steroid injections

(Record 9/6/2011 at p. 11). Upon referral from Dr. Craft, Dr.

Johnson ordered the steroid injections (Record 9/6/2011 at p. 12).

The claimant testified that she did not have a whole lot of benefit

from the first injection but she saw more benefit from the second

injection. She also stated that Dr. Craft was continuing to

prescribe medications (Record 9/6/2011). She stated that she sees

Dr. Craft approximately every three months and that the medication

he prescribes is for the complaints related to back problems

(Record 9/6/2011 at p. 17). The claimant testified that she

believed all of the problems she is having and the need for

medications stems from her accident in August of 2008 (Record

9/6/2011 at p. 17).  The claimant added that she currently had back

pain from approximately the middle of her back which causes hip and

leg pain. She stated the pain was constant. The pain had been going

on for three years (Record 9/6/2011 at p. 17, 18). In preparation

for the September 6, 2011 hearing, the deposition of Drs. Arthur

Johnson and Charles Craft were taken.  The deposition of Dr. Craft

was taken on the 27th of July 2011. In that deposition Dr. Craft

testified that he did not talk directly with Dr. Johnson or any

member his staff to confirm or refute the information he was given.
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The information he was given at the time of his evaluation of the

claimant was provided by her (Joint Exhibit No. 2 at p. 7). Dr.

Craft testified that he had recommended an independent medical

evaluation by Dr. Keith Holder (Joint Exhibit No. 2 at p. 8). Dr.

Craft continued to testify that according to his records on

February 15, 2011, he noted that the patient states:

“The workers’ comp judge wants a percentage of
disability rating.”

 The doctor confirmed that he made that note.  He went on to

testify that he took it to mean that the patient had been told by

someone that this was what needed to be done. He also noted:

“We were approaching two and a half years and
were seemingly going in circles so I thought
it was appropriate to have an outside
independent evaluation from someone who does
this sort of thing on a daily basis because I
am not an occupational medicine specialist.”

He continued:

 “So I made the recommendation and we got both
an independent medical evaluation by Dr.
Holder as well as a functional capacity
evaluation which in turn was eventually done
by Dr. Honaker, who is an occupational
therapist at Cooper Clinic and who does a
great deal of work in this area. I thought it
would be of some help in trying to determine
what was going on here.” (Joint Exhibit No. 2
at p. 9).

Dr. Craft went on to confirm that the claimant had made the

statement that a rating was needed and that he didn’t generally

like to give percentage of disability ratings because it is not his

field of expertise (Joint Exhibit No. 2 at p. 10).  Additionally,

the clinic notes of Dr. Craft have been entered as deposition

Exhibit No. 1 (Joint Exhibit No. 2, Exhibit No. 1). Dr. Craft wrote
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in his assessment of February 15, 2011, that he felt the claimant

“deserved” an independent medical evaluation as well as a

functional capacity evaluation. However, it is clear from his

testimony that his findings were based solely on the claimant’s

request for further evaluations. 

Dr. Arthur Johnson testified during his deposition, that he

examined the claimant on October 2, 2008. At that point she

complained of pain in her mid back that had been going on since

August 12, 2008. According to Dr. Johnson, the claimant had pain in

the mid portion of her back with radiation to both flanks but no

leg pain at that time (Joint Exhibit No. 1 at p. 4).  Dr. Johnson

testified that her examination was essentially normal. He noted:

“I found on her MRI scan that she
had a disc bulge that was moderate
at T11-12 and also had a compression
fracture of the superior end plate
of T12.” (Joint Exhibit No. 1 at p.
4).

 Dr. Johnson also confirmed that the disc bulge was a

degenerative disc change at the bulge at the T11-12. He also

testified that the degenerative disc changes that he observed were

associated with progressive deterioration adding “but you can have

some things that are associated with acute injury on top of the

chronic.” (Joint Exhibit No. 1 at p. 4,5). Additionally, Dr.

Johnson stated “the acute injury was the compression fracture of

the superior end plate at T12.”  Dr. Johnson also confirmed that

the claimant had some chronic or progressive deterioration (Joint

Exhibit No. 1 at p. 5, 6). Dr. Johnson stated that he continued to

see the claimant in November of 2008, and she continued to have
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complaints of pain. He also testified that he followed up within

three months in February of 2009.  She was still having complaints

of pain (Joint Exhibit No. 1 at p 7, 8). He testified that in

February of 2009, he ordered a bone scan to see if there was any

additional pathology to be found. Dr. Johnson stated:

“The bone scan showed that she had
some mild diffused activity in the
thoracular lumbar spine area and
slightly more intense at the T12-L1
but not particularly abnormal and it
was not consistent with a recent
compression fracture. It was more of
a chronic finding.” (Joint Exhibit
No. 1 at p. 8). 

According to Dr. Johnson’s testimony he again saw the claimant

in March of 2009, at which time the claimant was scheduled for

lumbar epidural steroid injections(Joint Exhibit No. 1 at p. 10).

Dr. Johnson testified that he next saw the claimant on May 27,

2010. On that date he testified that she complained of chronic low

back pain and continued to have some symptoms and tingling in her

back.

“We had the MRI scan that was performed and it
demonstrated relatively only minor changes at
the L4-5 and the L5-S1 level and those were
consistent with her age and at that point I
figured she had reached the point of maximum
medical improvement because no surgical
intervention would be recommended at that time
and gave her a disability rating for thoracic
and lumbar spine.”  

Dr. Johnson testified that he gave her an impairment rating

for the thoracic spine of 3% and for the lumbar sign he gave 6%

(Joint Exhibit No. 1 at p. 11). Dr. Johnson stated that the lumbar

spine rating was based on the claimant’s symptoms and the mild
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structural abnormalities on the MRI scan that was the disc bulge at

the L4-5 and the mild degenerative changes at the L5-S1.  He

testified that those was more of a degenerative process related

consistent with the claimant’s age and not related to an acute

process (Joint Exhibit No. 1 at p. 12). He went on to testify that

the lumbar findings and ratings are not related to an acute injury.

Dr. Johnson stated, that in his opinion the lumbar impairment

rating was not related to the workers’ comp injury but was related

to the claimant’s chronic degenerative problems (Joint Exhibit No.

1 at p. 13).  Dr. Johnson testified that the claimant had a disc

bulge at T11-12 and: 

“In my rating actually I didn’t attribute the
disc bulge at T11-12 to the problem because it
could be considered as a chronic degenerative
process but the compression fracture at T12
would be considered the problem.”

 He testified that he gave a 3% impairment rating based on the

compression fracture (Joint Exhibit No. 1 at p. 14).  Dr. Johnson

went on to say that in his opinion the compression fracture was

associated with the workers’ compensation injury of August 11,

2008. Additionally,  the claimant’s impairment rating related to

the workers’ compensation injury of August 11, 2008 would be 3%.

Dr. Johnson also testified that the compression fracture,

associated with her work injury in August of 2008 had significantly

healed.  Dr. Johnson added that the claimant’s MRI findings other

than the compression fracture were consistent with a person who had

a history of several years of ongoing back problems. Additionally,

he testified that the steroid injections that he had prescribed as
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a treatment for the claimant were for the lumbar degenerative disc

disease changes (Joint Exhibit No. 1 at p. 29).  Dr. Craft in his

deposition of July 27, 2011 acknowledged that he would consider Dr.

Johnson’s opinion and would defer to him and his expertise in the

area as he did not do steroid injections. Additionally,  he would

defer to Dr. Johnson and his expertise in the area with regard of

whether injections would be appropriate for the injury at this

time. He stated that he would certainly consider Dr. Johnson’s

opinion very strongly (Joint Exhibit No. 2 at p. 26). 

The claimant and respondent had an opportunity to brief the

issues related in this case after the September 26, 2011 hearing.

In those briefs, the claimant contends that the additional medical

treatment in the form of additional steroid injections were found

to be reasonable and necessary by the Administrative Law Judge in

the February 10, 2010 opinion. I note that the Judge found, at that

time, the series of the three injections recommended by Dr. Johnson

was reasonably and necessarily related to the treatment of the

lumbar injury. He also found that the injury to the lumbar spine at

L4-5 was an aggravation of a pre-existing injury. It appears from

reading the claimant’s brief that their argument turns on the

contention that the series of three injections did not allow the

claimant full benefit and recovery.  Therefore, there is a need for

additional medical treatment in the form of steroid injections. The

claimant ignores the fact that in a February 2011 opinion, the

Administrative law Judge denied additional medical treatment. That

treatment was a referral to Dr. Wolfe an orthopaedic surgeon. In
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referencing only the February 2010 opinion, the claimant is asking

the Commission to ignore the February 2011 opinion and its findings

to make a determination solely on the fact that at a point in the

past the claimant was found to be in need of the steroid injections

and their lack of effectiveness.  Basing a decision solely on those

facts would require the Commission to ignore completely the current

and more recent testimony and opinions. The claimant also argues in

her brief of September 20, 2011, that the reason for an independent

medical examination is to have another competent set of eyes make

an assessment of further medical treatment, but added nothing in

the form of medical evidence to support the need for an IME. 

In response, the respondent argues that the issue is not the

compensability of the injury which has already been established,

but argues that the requested independent medical examination

determination by Dr. Craft was not made based on medical necessity

but on the fact that the claimant had asked him for such a

referral. Additionally, the claimant argues that the referral to a

pain management specialist for epidural steroid injections is not

reasonably and necessarily related to the compensable injury. To

support their argument they argue that Dr. Johnson states in his

deposition that the lumbar complaints the claimant had were due to

degenerative changes and not to an acute injury. Additionally, they

argue that the steroid injections were ordered by Dr. Johnson and

that he unequivocally stated that they were for the lumbar

degenerative changes (Respondent’s No. 1 Addendum). They also argue

that while the incident of August 11, 2008 was found to be a
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compensable injury that Dr. Johnson’s deposition testimony

establishes that the August 11, 2008 injury while compensable was

at best a temporary aggravation of the underlying degenerative

condition (Respondent’s No. 1 Addendum).  

 DISCUSSION

The Commission has been asked to determine whether the

claimant is entitled to additional medical treatment and review as

suggested by Dr. Craft. The claimant has been found to have

sustained a compensable injury in two prior opinions. In a February

10, 2010 opinion the Administrative Law Judge found that a series

of three steroid injections were reasonably and necessarily related

to the claimant’s treatment for her lumbar condition noting that

the lumbar condition was an aggravation of a pre-existing injury.

Subsequently in a February 3, 2011 opinion, the Administrative Law

Judge found that the medical services [a referral to an orthopaedic

surgeon] recommended by Dr. Craft at that time were not reasonably

and necessarily related to the claimant’s compensable injury and

additionally did not award any additional temporary total

disability. The Commission is now being asked to determine if the

claimant is entitled to additional medical services in the form of

an IME as recommended by Dr. Craft.  Additionally, the Commission

is also now being asked to determine if the claimant is entitled to

a referral to additional pain management in the form of epidural

steroid injections in addition to the series of three steroid

injections that have already been conducted.  

Arkansas Code Annotated §11-9-102(4)(F)(i) states:
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“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”

 It is factually settled in the final prior opinions that the

claimant in this case sustained a compensable injury in the form of

an aggravation of a pre-existing condition on August 11, 2008,

while in the employ of the respondent. Once it is settled that the

claimant has a compensable injury, the question of medical services

must be determined by looking at the facts in question and

determining if the medical services are reasonably necessary for

the treatment of the claimant’s injury. A.C.A. §11-9-508(a)

requires that: 

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aids, and
other apparatus as may be reasonably necessary
in connection with the injury received by the
employee.”

What constitutes reasonable and necessary treatment under

A.C.A. §11-9-508(a) is a fact question for the Commission. Wright

Contracting Co. v. Randall, 12 Ark App. 358, 676 S.W. 2d 750(1984).

Here, the claimant is again before the Commission requesting to be

allowed to act on Dr. Craft’s recommendations. First, the claimant

requests an IME as recommended by Dr. Craft.  Clearly, Dr. Craft’s

recommendation is based on unconfirmed information from the

claimant. There is no testimony or documentary evidence to support

the medical necessity of such aan evaluation.  Dr. Craft notes that

his decision was made because he felt the claimant deserved such an
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evaluation (Joint Exhibit No. 1, Exhibit No. 1).  Unfortunately,

even if the claimant deserved such an evaluation, it must be

reasonably necessary and supported by sufficient medical evidence.

Here, it is not.

Secondly, the claimant has requested additional medical

services in the form of steroid injections recommended by Dr.

Craft.  Dr. Craft testified that his referral to a pain management

specialist was specific to additional steroid injections (Joint

Exhibit No. 2, at p. 11, 12).  However, Dr. Johnson stated that the

injections were for the claimant’s lumbar issues. The lumbar

problems clearly are, if we take Dr. Johnson’s testimony as fact,

related to degenerative and progressive changes. He states without

reservation, that the injections were for problems that were

chronic and degenerative.  Dr. Johnson also notes that the injury

related to workers’ compensation was the healed compression

fracture. Dr. Johnson made no further recommendations for surgical

intervention, either for the lumbar spine or compression fracture.

In fact, he found the claimant to be at MMI in May of 2010.  There

is no medical evidence or testimony in the record to support the

contention that the steroid injections would in any way help the

compression fracture, or that they are necessary for any treatment

of the compression fracture.

While I must consider the fact that the Administrative Law

Judge in a prior opinion found that the lumbar problems were an

aggravation of a pre-existing condition, therefore a compensable

injury, there is no evidence that the aggravation was anything more
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than temporary.  Additionally, according to Dr. Johnson, the acute

injury [the compression fracture] that caused the aggravation has

healed. Dr. Johnson testified that he felt no further surgical

intervention was necessary or needed and Dr. Craft, who made the

recommendation for the steroid injection deferred to the opinions

of Dr. Johnson.  Clearly, the claimant in this case continues to

make requests for referrals which are not supported by medical

necessity or that are not reasonably and necessarily related to the

treatment of her compensable injury.

The claimant in this case, has failed to prove by sufficient

evidence in the form of testimony, physician’s opinions or

recommendations that her request for additional medical services is

reasonably and necessarily related to the treatment of the

claimant’s compensable injury from August 11, 2008.  There is no

evidence to support the need for an IME. Additionally, it is clear

that Dr. Johnson’s recommendations for steroid injections are for

the treatment of the claimant’s chronic and degenerative changes to

the lumbar area.  While the compression fracture, identified as a

workers’ compensation injury, may have aggravated the degenerative

condition, there is no evidence that the steroid injections are

reasonable and necessarily related to the continued treatment of

the lumbar injury or additional treatment for the compression

fracture.

              FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove by sufficient evidence,

either through testimony or documentary evidence, that
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she is entitled to an IME.  The claimant has failed to

show that such an evaluation is supported by medical

necessity or is reasonably and necessarily related to the

treatment of her compensable injury.

2. The claimant has failed to prove by sufficient evidence

that she is entitled to additional medical services in

the form of steroid injections recommended by Dr. Craft.

She has failed to prove that such pain management is

reasonably and necessarily related to the treatment of

either the lumbar spine aggravation or the compensable

injury identified as a compression fracture.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim for an IME.

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim for additional

medical services in the form of steroid injections recommended by

Dr. Craft.

IT IS SO ORDERED.   

                                                            
           AMY GRIMES

            ADMINISTRATIVE LAW JUDGE                
                       


