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STATEMENT OF THE CASE

A hearing was held in the above styled claim on November 9,

2010 in Fort Smith, Arkansas.

A pre-hearing order was entered in this case on September 1,

2010.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time. Prior to the commencement of the hearing, the

exact period, during which the claimant was seeking additional

temporary total disability benefits, was specifically identified.

A copy of this order with that amendment noted thereon was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulation was offered by the parties and is

hereby accepted:

1. The Opinion of February 10, 2010 has become final and is

res judicata of all issues raised and addressed therein.
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By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to additional temporary total

disability benefits from May 27, 2010 through a date yet

to be determined.

2. The claimant’s entitlement to additional medical services

as recommended by Dr. Charles Craft.

3. Attorney’s fees.

In regard to these issues, the claimant contends:
  
“The claimant, Alicia Michelle Miller, is
entitled to additional reasonable and
necessary medical expenses end treatment,
additional temporary total disability and
appropriate payment of the attorney‘s fees in
connection with her compensable injury of
August 11, 2008.”  
 

In regard to these issues, the respondents contend:

“Respondents will contend that the claimant
has received all benefits to which she is
entitled under the Administrative Law Judge’s
February 10, 2010 Opinion and Order.”

 DISCUSSION

I. ADDITIONAL MEDICAL SERVICES, AS RECOMMENDED BY DR. CHARLES

CRAFT

The first issue to be addressed concerns the claimant’s

entitlement to the additional medical services that have been

recommended by Dr. Charles Craft, specifically, a referral for

evaluation to Dr. Michael Wolfe.  Dr. Wolfe is an orthopaedic

surgeon in the Fort Smith area.  
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The burden rests upon the claimant to prove her entitlement of

this recommended evaluation by Dr. Wolfe.  In order to meet this

burden, the claimant must first show, by the greater weight of the

evidence, that these disputed medical services are necessitated by

or connected with her compensable injuries to her thoracic and

lumbar spines from the employment-related accident of August 11,

2008. She must also prove that this referral by Dr. Wolfe has a

reasonable expectation of assisting in restoring her to more near

her preinjury state.

The  February 10, 2010 Opinion held that the claimant had

sustained compensable injuries to both her thoracic and lumbar

spines, in the specific employment-related incident or accident of

August 11, 2008. The medical evidence shows that the claimant has

been evaluated and treated for these compensable injuries by Dr.

Charles Craft (a family practitioner), Dr. Arthur Johnson (a

neurosurgeon), Dr. Thomas Cheyne (a medical doctor with extensive

experience in the conservative treatment of bone and joint

injuries, including the spine), and Dr. Robert Fisher (an

anesthesiologist and pain management specialist).  During this

time, the claimant has undergone extensive testing at the request

of these physicians, including plain x-rays, bone scans, and an

MRI.  The claimant also appears to have received extensive

conservative treatment at the hands of these physicians, in the

form of oral medications, physical therapy, and epidural steroid

injections. However, some of this treatment was clearly delayed,
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primarily the epidural steroid injections, by the respondents’

refusal to provide such services and the resulting litigation. 

The claimant’s compensable thoracic injury has been diagnosed

as being in the form of a compression fracture of the T12 vertebra,

as well as some degree of residual traumatic or arthritic

inflammatory changes of this vertebral. The claimant’s compensable

lumber injuries have been diagnosed as being in the form of an

aggravation of her degenerative disc disease that involves the T12-

L1, L4-5, and L5-S1 intervertebral discs.

In his report of May 27, 2010, Dr. Johnson stated that the

claimant was not a surgical candidate, as her objective findings

were “too mild”.  He indicated that it was unlikely that any type

of surgical intervention would improve the damage or defects

involving her thoracic or lumbar spine or lessen the claimant’s

symptoms.  He further expressed the opinion that the claimant had

achieved maximum medical improvement from her compensable injury

and assessed a permanent physical impairment rating.   He also

stated that the claimant required no further neurosurgical

treatment and discharged the claimant from his care.  Clearly, it

was Dr. Johnson’s opinion that the actual physical damage,

resulting from the claimant’s compensable injury had stabilized and

nothing further in the way of time or medical treatment offered a

reasonable expectation of improving this physical damage.

The medical record shows that, following her release from

treatment by Dr.  Johnson, the claimant has continued to see Dr.

Charles Craft, a family practitioner.  Dr. Craft has monitored the
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claimant’s various oral medications, which appear to be in the form

of muscle relaxers, and pain relievers, required for treatment of

her continuing symptoms with her back.  

At some point, after her release by Dr. Johnson, the claimant

apparently filed a Petition for a change of physicians,  requesting

an evaluation and treatment by a physician other than Dr. Johnson.

About that same time, Dr. Craft noted in his report of July 26,

2010, that the claimant “needs a referral” to another specialist,

apparently for her complaints of continuing back pain and also neck

pain. Dr. Craft appears to have obligingly provided the claimant

with such a referral by Dr.  Michael Wolfe, an orthopaedic surgeon.

After receiving this referral, the claimant withdrew her request

for a change of physicians.

At the hearing, the claimant testified that she did not

request Dr. Craft to refer her to Dr. Wolfe or apparently any other

physician. However, the credibility of this testimony is brought

into question by the other evidence presented.  The claimant had

seen Dr. Craft, only three days prior to this referral, on July 23,

2010. At that time, Dr. Craft noted that the claimant advised him

that Dr. Johnson had “resigned” from her case “in light of

persistent problems in getting approval from workman’s compensation

for a treatment plan”.  However, at that time, Dr. Craft made no

mention of the claimant’s need for a referral to another medical

specialist.  He merely directed the claimant to continue her

regular medications and return for follow up with him in three

months. Something clearly caused Dr. Craft to make a referral to
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Dr. Wolfe, some three days later. There is no indication of any

significant worsening of the claimant’s condition in this three day

interval. Thus, the only reasonable explanation for Dr. Craft’s

actions, in making this referral, is that he was requested to do so

by the claimant or someone on her behalf.  It would also appear the

reason given by the claimant to Dr. Craft, concerning her discharge

by Dr. Johnson, is clearly contrary to the statements made by Dr.

Johnson, in his report of May 27, 2010.

Dr.  Johnson is a competent board certified neurosurgeon, with

particular expertise in the diagnosis and treatment of spinal

injuries, such as those experienced by the claimant. His opinion

that the claimant had achieved the maximum benefit of time and

medical treatment, in the healing of the actual physical damage

caused by the compensable injuries, is amply supported by the

greater weight of the evidence presented, particularly, the medical

evidence. I find his opinion in this regard, to be persuasive.

It is my opinion that the greater weight of the credible

evidence proves that the claimant has undergone sufficient

evaluations and testing to reasonably insure an accurate diagnosis

of the nature and extent of her compensable injuries.  I further

find that the greater weight of the medical evidence shows that the

claimant has achieved the maximum benefit of time and medical

treatment in the healing of the actual physical damage caused by

her compensable injuries. Thus, I find that further evaluations and

testing for the purposes of reasonably insuring an accurate

diagnosis of the nature and extent of the claimant’s compensable
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injuries or treatment directed toward the actual physical damage

caused by the physical injuries, has not been shown to be

“reasonably necessary medical services”,  under Ark. Code Ann. §11-

9-508.

However, these findings would not prevent the claimant from

being entitled to medical services for the management of the

chronic complaints resulting from her stabilized permanent

compensable injuries. Clearly, appropriate medical services

directed toward the management of such chronic symptoms would

constitute reasonably necessary medical services, under Ark. Code

Ann. §11-9-508. 

Dr. Craft has not expressly given the reason or purpose for

his referral of the claimant to Dr. Michael Wolfe.  Dr. Wolfe is an

orthopaedic surgeon. To my knowledge, he has no particular

expertise in the area of medicine associated with the treatment or

management of chronic symptoms, such as pain. The only purpose that

can be logically inferred from the evidence presented, for the

referral to Dr. Wolfe, would be for a “second opinion” on the

nature or extent of the claimant’s compensable injuries or medical

treatment of the actual physical damage caused by her compensable

injuries. 

Based upon the evidence presented, I find that such a “second

opinion” is neither reasonable nor necessary.  The nature and

extent of this actual physical injury or damage from the incident

of August 11, 2008, has been accurately determined and these

physical injuries have been  effectively treated.  Any further



Miller-F807935 -8-

evaluation or treatment by Dr. Wolfe is needlessly duplicative and

would offer no reasonable expectation of improving or resolving the

claimant’s  permanent compensable injuries.

 Therefore, I find that the referral of the claimant to Dr.

Wolfe does not constitute “reasonably necessary medical services”,

under Ark. Code Ann. §11-9-508.  Pursuant to the provisions of this

subsection, the respondents would  not be liable for the expense of

such an evaluation.

At the present time, Dr. Craft appears to be providing the

claimant with appropriate medical treatment for the management of

the chronic symptoms and complaints that have resulted from her

permanent compensable injuries.  He is clearly the claimant’s

authorized treating physician for this purpose, at the present

time. No request has been made for a determination of the liability

for  expenses incurred for Dr. Craft furnishing these services, and

I assume that such expenses continue to be paid by the respondents.

I would also note that there was considerable testimony and

medical evidence presented, in regard to the claimant’s receipt of

epidural steroid injections.  In the prior Opinion of February 10,

2010, these injections were found to be “reasonably necessary” for

the claimant’s compensable injuries and the respondents were found

to be liable for the expense of these services.  The claimant has

not requested a determination on whether additional epidural

steroid injections would be reasonably necessary and no ruling is

made on this issue at the present time.  
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II. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS

The final issue to be addressed is the claimant’s entitlement

to additional temporary total disability benefits from May 27, 2010

through a date yet to determined.  The burden rests upon the

claimant to prove her entitlement to such benefits.

 In order to meet her burden, the claimant must prove two

facts.  First, she must prove by the greater weight of the evidence

that she has continued within her healing period from the effects

of her compensable injuries, during this time. Secondly, she must

prove that her compensable injuries have rendered her totally

disabled from performing all forms of regular gainful employment

(for which she is otherwise qualified), during this same time.

The duration of the healing period is essentially a medical

question, which must be resolved by placing substantial reliance on

the medical evidence presented. The healing period is defined by

the Act as that period of time necessary for healing of the actual

physical damage caused by the compensable injury. Once this actual

physical damage resolves or at least stabilizes at a level, where

nothing further in the way of time or medical treatment offers a

reasonable expectation of improvement, the healing period has

ended. The mere continuation of chronic symptoms, particularly

pain, is not sufficient, in and of itself, to extend the healing

period, even though these chronic symptoms may require medical

services.  

As previously indicated in this case, I find that the greater

weight of the credible evidence (particularly the medical evidence)
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establishes that the actual physical damage, caused by the

claimant’s compensable injuries had stabilized by May 27, 2010, and

nothing further in the way of time or medical treatment offers a

reasonable expectation of improvement of this physical damage.

Thus, the evidence shows that the claimant’s healing period ended

on May 27, 2010, and the claimant cannot be awarded additional

temporary total disability benefits after that date.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On August 11, 2008, the relationship of employee-

employer-carrier existed between the parties.

3. On August 11, 2008, the claimant earned wages sufficient

to entitle her to weekly compensation benefits of $417.00

for total disability and $313.00 for permanent partial

disability.  

4. On August 11, 2008, the claimant sustained compensable

injuries to her thoracic and lumbar spines. There appears

to be no dispute over the liability for the expense of

medical services actually received by the claimant to

date. 

5. The claimant has failed to prove by the greater weight of

the credible evidence that the medical services, which

have been recommended by Dr. Charles Craft (in the form

of a referral for an evaluation to Dr. Michael Wolfe),

represents reasonably necessary medical services, as that



Miller-F807935 -11-

term is used in Ark. Code Ann. §11-9-508. Specifically,

the claimant has failed to prove that such services would

be either reasonable or necessary.

6. There is no dispute over the claimant’s entitlement to

temporary total disability benefits accruing through May

27, 2010.  

7. The claimant has failed to prove that she is entitled to

additional temporary total disability benefits from May

27, 2010 through a date yet to be determined.

Specifically, the claimant has failed to prove by the

greater weight of the evidence that she has continued

within her healing period for her compensable injuries

after May 27, 2010.

8. The respondents have controverted the claimant’s

entitlement to a referral to Dr. Michael Wolfe and to any

additional temporary total disability benefits after May

27, 2010.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss the present claims for

additional benefits, in the form of additional temporary total

disability benefits from May 27, 2010 through a date yet to be

determined and the recommended referral of the claimant for an

evaluation by Dr. Michael Wolfe.
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IT IS SO ORDERED.   

                              
                                 MICHAEL L. ELLIG
                                ADMINISTRATIVE LAW JUDGE
                                         


