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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On February 2, 2001, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Rickey Metcalf - the claimant, Marlon Tyson, Jamie Carpenter, and

Danny Smith, coupled with medical reports and other documents comprise the record in this

claim.

DISCUSSION

Rickey Lee Metcalf, the claimant, with a date of birth of December 20, 1969, has a GED. 
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The claimant commenced his employment with respondent as a laborer on May 19, 2008.  The

claimant’s principal job with respondent was to run cable out to people’s houses.  The claimant

had performed similar work for SuddenLink Cable and for Mediacom Cable prior to his

employment by respondent. 

The testimony of the claimant reflects that at the time he sustained the injuries which

serves as the basis for the present claim he was operating a company truck and repairing cable

following an ice storm. At the time of the February 24, 2009, accident, the claimant testified that

he was en route to Cash to meet Jamie Carpenter and Tony Harris to work on a problem when

the front tire of his truck blew out.  

The claimant testified that the accident occurred at 1:15 p.m., and that he regained

consciousness at the hospital at about 7:00 p.m.  In describing his injuries growing out of the

February 24, 2009, motor vehicle accident, the claimant testified:

I had blood on the skull they drained from my head.
I had a laceration underneath my left eye.  I broke my right
shoulder - - my left shoulder and my left foot.  And I had 
bruising from ear to ear on my neck. (T. 13).

The claimant was in the hospital for four (4) days.  The testimony of the claimant reflects that he

ultimately came under the care of Dr. Dickson, an orthopedic surgeon, and Dr. Ricca, a

neurosurgeon, for treatment of his injuries.   The claimant offered that he was released by Dr.

Dickson in September 2009, and that he was released by Dr. Ricca near the end of 2010.   The

claimant testified that he has also been seen by Dr. Ricca in 2011.  

The testimony of the claimant reflects that he is taking prescription medicines, Xanax and

a blood pressure medication, which are provided by his family doctor, Dr. Michael Tedder. The
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claimant acknowledged that he was taking Xanax prior to the February 24, 2009, compensable

accident and has been taking Xanax for a number of years. Claimant testified that he continues to

experience medical problems with his shoulder, neck and back which he attributes to the February

24, 2009, compensable injury.  The claimant added the his neck complaint is worse, explaining:

It just feels like it’s bone to bone at the base of my
skull.

It’s sound just like it - - if feels like it’s bone to bone. 
(T. 15).

The claimant further testified that he experiences numbness in both hands, adding that if he sit still

or lay down “both go to sleep” with the left being worse than the right. (T. 17). The claimant

continued:

I do, not constantly.  It goes down my leg, but Dr. Ricca
did a test on me, a pin test, and it was weird. (T. 15).

The claimant added:

My shoulder, my left shoulder, I can go about 90 degrees
straight out to the side, and that’s about as high as it will go
without it hurting. (T. 15-16).

The claimant testified that he was sent to physical therapy for about three (3) months or nineteen

(19) sessions.  The claimant maintains that he continues to experience problems with his low back,

which he attributes to the accident.

The claimant also provided testimony regarding the residuals from his head injury growing

out of the February 24, 2009, accident.  The claimant noted that fluid was removed from his head

from behind his ear, and that he has had a headache since the wreck, adding:

Some days it’s worse, I mean, it’s average about five
to eight on a scale.
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I get dizzy, but I don’t know how to describe it.  I mean
- - I don’t know how to describe it. 

I mean, if I turn my head real quick, I’ll get dizzy.  I’ll
lose my balance sometimes.  I - - I don’t know - - (T. 25-26).

The claimant testified that he does not feel that he is fully healed from the injuries growing out of 

the February 24, 2009, accident.  Claimant expressed the desire to return to the doctor for further 

treatment. The claimant placed his pain level at a four or five on a zero to ten pain scale as a result

of the residual complaints with his neck, low back and shoulder attributable to the February 24,

2009, accident.   The claimant testified:

Well, if I - - if the weather changes, it worsens.  If I
just get in a certain bind, I mean, just different things aggravate
it. (T. 22).

 Regarding his job duties following his return to work after the February 24, 2009,

accident, the claimant testified:

Well, they put me - - at first there was no light-work
duty for me to do is what I was told, and then they put me at 
the office scanning papers.  My restrictions was to be sitting
down, no lifting. 

And then they moved me from the Jonesboro office to
the Marked Tree office, and I was there answering the phone
doing, hitting boxes, you know, just the regular like dispatcher.
And then I was put in the vehicle with another employee to go
do some work, and we had another wreck. (T. 19).

The claimant maintains that at the time of the second wreck he was still on light duty and should

not have been in the vehicle.  The claimant was a passenger in the vehicle at the time of the

second motor vehicle accident and did not receive any injuries.  The claimant offered that

following the second motor vehicle accident, he sat in the office until his release to return to field.  
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The claimant acknowledged that he had a motorcycle and that he has had a couple of

motorcycle wrecks.  In 2004, the claimant received medical treatment at the emergency room

after he was struck on his motorcycle by a car.  Claimant described the injury from the afore as

“just bruised up”.  The claimant testified that in 2008, he had another accident on his motorcycle,

when he hit a Coke bottle resulting in black eye.  

The claimant’s testimony reflects that in 1995, he was referred to Dr. Roy Tyrer, a

neurosurgeon, for a work-related injury in the form of a pulled muscle in his low back.  The

claimant maintains that he was not seen in follow-up by Dr. Tyrer beyond the single visit.  

The testimony of the claimant reflects that following his February 24, 2009, accident he

did not return to regular field duty until September or October 2009.  The claimant maintains that

upon his return to regular duties it was his impression that his supervisors were looking for a

reason to terminate his employment.  The claimant’s testimony reflects:

Well, when they moved me, when we switched towns,
say for example, the Harrisburg area, Harrisburg, Cherry Valley,
Hickory Ridge, Fisher, and Weiner was one that the guy worked.
When I got it, it went from them five to Cash, Swifton, and 
Grubbs.

And Bono, parts of Bono. (T. 27).

Claimant asserts that as a result of the afore, he was stretched and did not have a helper, but

rather a backup.  Regarding the protocol for getting backup help, the claimant testified:

If I need it. Just if I need it, I mean, if I couldn’t figure
out the problem, I could call my backup. (T. 28).

The claimant testified that his backup was David Adams, who was a division head.  The claimant

maintains that during one meeting Mr. Adams stood up in front of the employees and told him
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that he had cost the company a bunch of money when he had the February 24, 2009, wreck. 

Claimant estimates that there were between 25 and 30 employees present at the time the

statement was made by Mr. Adams.  The clamant is uncertain if he was still on light duty from his

compensable injuries at the time the statement was made.  

The testimony of the claimant reflects that by June 2010, he had returned to his regular

duties of installing cable and troubleshooting.  In mid-June 2010, the claimant was dispatched to

Brookland, Arkansas, explaining:

There was an outage, phone outage.  I was dispatched
there, and I called Mr. Carpenter because my meter said there
was no return.  He told me to go, advised me to go to the node
and start from the node, which the node sends out signals. 

*       *       *

I’m not really familiar with that.  I was never trained
on all that stuff, so. 

The node.

It was probably, I don’t know, about 800 to 900 feet 
from where the trouble was.

It’s a little green box just sits in the yard.

When I opened it up, the signal was fine, and then we 
started - - I started backtracking all the way, and it had signal
again at the house.  And I had to replace a splitter at house.

Yeah, it solved the problem. (T. 30-32).

The claimant’s backup was Michael Bell, who was in maintenance and had some additional

training.   The claimant testified that Mr. Carpenter told him to call his backup on the Brookland

job.  While the backup did come out to the Brookland, the claimant asserts that three (3) weeks
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his employment was terminated.  As far as the specific ground for the termination of his

employment, the claimant testified that the same was for failure to do his job, adding:

That I had called, prematurely called my backup, I believe
is how they worded it to be exact. (T. 33).

The claimant maintains that the only time he called for a backup was the Brookland job.  

The claimant testified that at the time his employment was terminated by respondent he

earned $14.10, per hour. After leaving the employment of respondent the claimant worked for

approximately two (2) months operating a tractor moving dirt and earning $10.00, per hour.   

Since January 29, 2011, the claimant has been employed at Utility Trailers, in Paragould, putting

rivets in the trailer with an air powered tool. The testimony of the claimant reflects that he works

from 4:00 p.m. until 2:30 a.m. and stands about ten hours during the course of a workday.  

Claimant testified that he now earns $10.35 per hour.  

During cross-examination, the claimant acknowledged that replacing the splitter at the

house, the task he performed before the termination of his employment, is one of the basic

functions that a technician does, and that he was trained and knew how to do it.  The claimant

testified that while he had training prior to his employment with respondent, the same was as an

installer not in maintenance.

The claimant acknowledged that during his employment with respondent he garnered

customer complaints, and concedes that his supervisor had asked him about them.  In one of the

complaints a customer called and relayed that she never wanted him in her home again. The

claimant denies yelling at his supervisor, Jamie Carpenter, when discussing the customer

complaints he had received. 
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The testimony of the claimant reflects that with the accident having occurred in February

2009, he had been in the employment of respondent about seven (7) months.  The claimant was

released to light duty on April 2, 2009, following the accident, and shortly thereafter returned to

the employment in a light duty work capacity.  On June 25, 2009, the claimant was released as

being at maximum medical improvement by Dr. Dickson.  The claimant returned to Dr. Dickson

in September 2009, and, following another evaluation, was again released to full duty with no

restrictions. The claimant returned to full duties and did not miss any work due to complaints

attributed to the February 24, 2009, injuries. The claimant’s employment was terminated by

respondent on June 22, 2010.  Thereafter the claimant applied for unemployment compensation

benefits.  The claimant acknowledged that in completing the unemployment benefits application

he relayed that he could immediately go to work full time.  Regarding his disclaimer of any

disabilities that would limit his ability to perform normal job duties, the claimant testified:

I don’t figure that I do have disabilities.  I just hurt. (T. 39).

The claimant was denied the payment of benefits by the Workforce Service Department..  The

claimant requested a hearing before a Workforce Service Hearing Office on the denial of the

unemployment benefits, and the denial was upheld.  The claimant explained, regarding the afore:

That’s correct.  They called me blocked, and I didn’t
answer the phone.  I missed the first meeting. (T. 40).

The testimony of the claimant reflects that his neck complaint was the main problem from

his accident, followed by his shoulder and low back complaints.  The claimant concedes that in

1994, he underwent a CT scan of his low back which disclosed stenosis at L4-5, and L5-S1.  At

the time of the afore the claimant provided a history of bilateral leg pain going down the
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legs/knees. 

The claimant acknowledged that in a March 2004, motorcycle accident he was hit by a

moving car and was knocked off the motorcycle.  Contrary to the hospital emergency room

records, the claimant denied sustaining multiple traumas in the motorcycle accident.  The claimant

had another motorcycle accident on August 17, 2008, when he ran over a soft drink bottle, and

missed two (2) days from work as a result of the accident.  The claimant underwent a CT scan of

his head and of his face in connection with the treatment for the injuries growing out of the

August 2008, motorcycle accident.  Claimant offered that he cracked his sinus cavity and suffered

neck and left shoulder pain.  

On December 2, 2008, while operating a vehicle, the claimant had another accident when

he hit a deer, turned the truck over on its side and slid off in the ditch.  The claimant obtained

medical treatment from Dr. Tedder in connection with the injuries growing out of the December

2008, accident.  The claimant confirmed that in seeking medical treatment from Dr. Tedder he

relayed that his neck was stiff.  Dr. Tedder diagnosed the claimant’s complaint on December 2,

2008, as a acute cervical strain.

The claimant identified the conflict of interest relative to his medical treatment for his

compensable injury under the care of Dr. Ricca as the fact that his wife, Cindy, worked at Dr.

Ricca’s office.  The claimant testified that while he is still married they are now living apart, and

he lives with his girlfriend.

The claimant acknowledges that he has been to the doctor’s office since June 2010,

however for other problems.  On November 17, 2010, the claimant went to the doctor for his

DOT physical in order to obtain his CDL.  On July 28, 2010, the claimant fell off a ladder while
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cleaning some gutters.  The claimant underwent a CT cervical spine without contrast on July 28,

2010, in connection with the fall off the ladder.

In addition to working for the farmer driving a tractor following the termination of his

employment by respondent in June 2010, the testimony of the claimant reflects that he also went

out to West Virginia to work doing cable work.  The claimant added, regarding the afore:

I just showed up for three days.  I didn’t work any. (T. 48).

The testimony of the claimant reflects that he got homesick and wanted to come back to

Arkansas.  The claimant acknowledged that he has been able to go deer hunting since the

termination of his employment in June 2010.  The claimant killed two (2) deer during the past

season.  

In terms of the ability to move his household a couple of times since June 2010, the

claimant offered that it did not take much to move clothes.  The claimant explained that in June

2010, before his employment was terminated by respondent, he moved from his wife’s house to

an apartment. Later, August or September 2010, the claimant moved from the apartment back to

his wife’s house.  The claimant again moved from his wife’s house in with his girlfriend.  The

claimant was able to continue riding his motorcycle after June 2010, until he sold it.  

  The claimant’s wife is employed at Dr. Ricca’s office with job duties/responsibilities of

scheduling surgeries.  The claimant’s testimony reflects that his wife job duties did not have

anything to do with seeing patients as far as examinations.  In terms of preparing clinic notes or

reports, the claimant offered regarding his wife’s job duties:

She did - - I mean, she would enter his notes, I reckon
is what she would do.  I don’t know. (T. 51-52).
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The testimony of the claimant reflects that of all of the accidents he has had, he has never

had another severe enough to put him in the hospital for four or five days, as was the case with

the February 24, 2009, work-related accident; nor has he had one to render him unconscious for

six hour or any period of time.  The claimant maintains that he has never had an injury that

required any more follow up treatment other than immediate emergency room first aid.

The claimant testified that Dr. Ricca assigned an overall residual impairment rating to 9%

to the body as a whole.  Claimant has not been paid any indemnity benefits in connection with the

rating.  The claimant acknowledge that the impairment rating was not generated until December

8, 2010.  The afore was had after the claimant had fallen from a ladder and undergone the CT

scan at the emergency room on July 28, 2010.  The claimant maintains that Dr. Ricca was aware

of the motorcycle accident he had in 2008.

Marlon Tyson, a lead technician, has been employed by respondent for over three (3)

years.  Mr. Tyson described his relationship with the claimant as having been co-workers and

friends.  The testimony of Mr. Tyson reflects that he was aware of the claimant’s February 24,

2009, work-related accident.  Mr. Tyson testified:

No, I talked to him, I think I talked to him on the phone
shortly after the accident after he got a little better, but not at 
the hospital. (T. 60).

Mr. Tyson continued working with the claimant at respondent following the accident.  Mr. Tyson

acknowledged attending weekly meeting where David Adams was present and confirmed

attending the meeting during which he hear Mr. Adams indicated that the claimant had cost the

company some money.  Regarding the afore, Mr. Tyson testified:

I took it as, you know, no big deal.  I didn’t think it was 
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anything bad by it. (T. 61).

Mr. Tyson’s testimony reflects that folk in the meeting were laughing, and that he “pretty much”

took the statement as a joke. Mr. Tyson continued working with the claimant following the

meeting. 

Mr. Tyson maintains that at some point in June 2010, the claimant made as statement to

him about wanting to get terminated:

Yeah, the day it happened, several of us were working
out, yes, and he pulled up, and he basically said that he was 
expecting to get let go that day, yes. (T. 61).

Mr. Tyson testified that he took the claimant’s statement as wanting to get terminated at that

point. 

During cross-examination, Mr. Tyson acknowledged that the statement made by Mr.

Adams during the meeting that the claimant has cost the company “a lot of money”.  Mr. Tyson

continued, regarding the tenor of the comment:

Yeah, several of us were in the room, and we all laughed
about it, yeah. (T. 62).

Mr. Tyson concedes that the claimant was the only individual singled out for having cost the

company money.  Mr. Tyson testified that there were 12 or 15 technicians present at the meeting

in which he statement was made by Mr. Adams.

Jamie Carpenter has been employed by respondent for five years, three and one-half of

which he as worked as plant supervisor, and was the claimant’s supervisor during the employment

of same by respondent.  Mr. Carpenter hired the claimant in June 2008, for the technician

position.  In describing the responsibilities of the technician position, Mr. Carpenter testified that
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the same entailed installing, troubleshooting, and being on-call for certain problems.  Respondent

provides internet service, cable television service, and telephone service.

Mr. Carpenter testified that he learned of the claimant’s February 24, 2009, work-related

motor vehicle accident on the date of its occurrence.  The testimony of Mr. Carpenter reflects that

went to hospital to check on the claimant at approximately 7:00 p.m. which was after work hours. 

Regarding his conversation with the claimant during the visit, Mr. Carpenter testified:

Yeah, he was pretty much out of it, so, yeah, I talked
with his wife. (T. 66). 

The claimant was off work for a period of time following the accident, and upon returning to

work did so in a light duty capacity.  

The claimant was released to light duty by his treating physician on April 2, 2009.  Mr.

Carpenter testified regarding the claimant’s activities while on light duty:

He worked at the Jonesboro office in customer service
doing paperwork and stuff for them.  And when that work ran
out, he came to work back in Marked Tree as a dispatcher, 
helping in dispatch, which basically they take calls and route 
work to the technicians. (T. 67).

Mr. Carpenter work out of the Marked Tree office and was over dispatch at the time as well.  The

claimant was working out of the Marked Tree office at the time of the February 24, 2009,

accident.  After receiving notice that the claimant was released to full duty without restrictions,

Mr. Carpenter returned the claimant to the field, however with another technician at the time,

explaining:

I didn’t want to just throw him back out and have him
running a big area coming off of that. 

Some of the areas had changed up.  Some of the on-call
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areas had gotten a little bigger.

No, that was just to change up some of the on-call duties
where it would be every third week, the guys wanted to go to four
weeks off, so we changed some thing around.(T. 68-69).

Every technician covered on-call, with the same technical support area.  Mr. Carpenter added:

Yeah, they was broke down in different areas, but, 
yeah, there would be four in one and four in another, so, 
yeah. (T. 69).

Mr. Carpenter denies that the claimant was singled out for a larger service area than the other 

technicians of respondent.

The testimony of Mr. Carpenter reflects that the claimant continued working for

respondent, and at some point went out in a truck alone, performing those duties requested of him

“for the most part”. (T. 69).  Mr. Carpenter testified that the claimant fell short in the area of his

“ability to troubleshoot a little bit deeper into our network”. (T. 69).  Mr.  Carpenter’s testimony

reflects that they talked about the afore at meetings several times. 

Mr. Carpenter testified that it was his decision to terminate the employment of the

claimant effective June 22, 2010, explaining:

Got some calls, some complaints from customers.  
Over a one week period, we had three calls.  A couple of 
customers did not want him back in their house, and they
requested him not come back.  I called - - 

I called Rickey and talked to him the day before, 
and he was pretty upset about it. 

He was upset, I mean, and I had planned to call Rickey
in the next morning and write him up for it.  The next day I 
started getting calls from technicians saying that Rickey had -  -  
(T. 70-71).
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As a result of the telephone calls for the claimant ‘s co-workers, Mr. Carpenter testified he made 

the decision to terminate the claimant’s employment.  The testimony of Mr. Carpenter reflects

that when the claimant’s employment was terminated he completed a report entitled Ritter

Employee Disciplinary Report, however the claimant refused to sign it. Mr. Carpenter also

testified regarding an incident where the claimant called in support staff or his backup

prematurely, which also factored 

in the termination:

We had, I know one instance happened in the town
of Harrisburg.  We had had an outage that supposedly there 
was some stuff missing that wound up not being missing.  It
wound up being just, the best I can remember, a tree had fell 
on a line or something, which was actually a lot smaller out-
age than what it portrayed to be.  And then we had another 
incident in Brookland where he had called in some help on 
an outage.  And come to find out, it was at the customer’s 
house. 

Everybody has been told to call [backup] at a certain
point.  You know, you work it a certain way back, and then 
you call for help. (T. 71–72).

As the claimant’s supervisor, Mr. Carpenter testified that he felt that the backup was called too 

soon.  Mr. Carpenter testified that he had also gotten complaints from the claimant’s co-workers

[other technicians] that they did not want to work with him.  

Mr. Carpenter testified that the technicians of respondent had vehicle assigned to them, as

was the case with the claimant in February 2009 at the time of the accident.  When the claimant

returned to full duty following the February 2009, accident he was assigned another vehicle.  Mr.

Carpenter denies ever retaliating against the claimant because of the compensable February 24,

2009, accident. 
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Mr. Carpenter supervised the claimant in August 2008, when the claimant had a non-

work-related motorcycle accident.  Regarding his recollection of the afore, Mr. Carpenter

testified:

He had missed a little bit of time, not an extreme amount
of time, I think a week or so, had some bruising on his face.  The
best I recall, he said somebody passed him and threw a bottle out
of the window, and he ran over it. (T. 74).

Mr. Carpenter was present at the meeting in which Mr. Adams made the comment about the

claimant costing the company a lot of money.  Mr. Carpenter offered, regarding the comment:

I didn’t take it that he was saying it in a mean way
to him.  (T. 74).

During cross-examination, Mr. Carpenter acknowledged that the claimant did contact him

while on the Brookland job.  At the time of the Brookland job, the claimant had an ASU intern

with him and his backup was a maintenance technician.  Mr. Carpenter noted that the claimant

was not an installer but rather a service technician.  Regarding the propriety or appropriateness of

calling the backup during the Brookland job, Mr. Carpenter’s testimony reflects:

It was appropriate if he had went to the node and the
node was not working.  That problem wound up being at the
house.  And not only did I have Rickey there after hours paying
him overtime, but I had the intern, who was there working for 
us at the time, and then to have a maintenance tech there after
hours- - (T. 78-79).

Danny Smith, the human resources manager for respondent, testified regarding the kind of

job duties that the claimant performed for respondent:

He was a service technician, which would’ve included
installing services, troubleshooting, and repair, primarily at the
home back to the node, so. (T. 82).
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Mr. Smith’s testimony reflects, regarding training provided by respondent on a regular basis to its 

technicians:

Some.  We do regular training.  I can’t sit here and 
just say whether he specifically had training in a particular 
area, but we do train our techs, yes.  We also look for 
experienced technicians to hire and expect them to have a
certain level of experience coming in, so. (T. 83).

The testimony of Mr. Smith reflects that he learned of the claimant’s February 24, 2009,

work-related accident almost as soon as it happened, and that he was at the hospital before the

claimant got there in the ambulance.  Mr. Smith offered that it was probably a couple of hours

after the claimant arrived at the hospital that he made contact with him.  As to his ability to

communicate with the claimant, Mr. Smith testified:

Yeah.  I mean, he was in obvious, you know, pain and
moaning, but, you know, he was able to communicate with me.

I wouldn’t have classified him as being unconscious, no.
(T. 83).

Mr. Smith testified that the claimant’s supervisor coordinated the light duty assignment during the

time he was under work restrictions.  Mr. Smith denies that the claimant had any type of

disciplinary action bought against him as a result of the February 24, 2009, work-related accident. 

Mr. Smith’s testimony reflects that he is familiar with the circumstances surrounding the

termination of the claimant’s employment in June 2010:

I didn’t play a role actually.  I was on vacation that 
week.  But I do know that we had customer complaints, 
came in through customer services and were forwarded on 
to his supervisor.  

No, it would come in - - the complaints came in to 
customer service, and the customer service forwarded that 
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information on to his supervisors.

Well, again, I was on vacation, but they got - - Amber
Jackson is the HR generalist at the time, and she worked with
Jamie on the issue, I believe.  (T. 84-85).

Regarding the claimant’s request for unemployment benefits and the Department of Workforce 

Services, Mr. Smith testified:

Our HR administrator does the initial response, and 
then I believe that was denied.  And there was an appeal for
a hearing, and Jamie and I were on the call for that, so. (T. 85).

A copy of the claimant’s disciplinary report to the Department of Workforce Services by

respondent’s HR administrator.  Mr. Smith’s testimony reflects that it is very unusual for someone

to get three (3) customer complaints within a week period of time.  Mr. Smith testified that the

customer complaints regarding the claimant were received in June 2010.   

The pertinent medical in the record reflects that on December 9, 1994, the claimant

underwent a CT of his lumbar spine at Jonesboro’s Methodist Hospital in connection with

complaints of low back pain and bilateral leg pain.  The report reflects the impression of relative

canal stenosis and lateral recess stenosis at L4-5 and L5-S1 on the left as well as a bulging disc at

L4-5. (RX #1, p. 1).  In January 1995, the claimant was seen by Dr. A. Roy Tyrer, Jr., a Memphis

neurosurgeon, in connection with a November 5, 1994, work-related low back injury.  The

January 27, 1995, report of Dr. Tyrer reflects the impression of the claimant’s complaint as an

acute lumbosacral strain.  While the afore report reflects that Dr. Tyrer recommended a lumbar

myelogram correlated with a post-myelogram lumbar CT scan with contrast media in the spinal

canal, there is no evidence in the record of the studies being performed. (RX #1, p. 2).

On March 6, 2004, the claimant was seen in the emergency room of St. Bernard’s Medical
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Center in connection with injuries received in a motorcycle accident.  The medical associated with

the emergency room admission reflects that the claimant complained of low back and right knee

pain.  The claimant was the helmeted driver of the motorcycle that was hit on the left side by a

moving automobile.  The claimant injuries were diagnosed as a back contusion and right knee

contusion.  X-rays obtained during the emergency room visit were unremarkable. (RX. #1, p. 6-

11).

On August 17, 2008, the claimant was seen at the emergency room of St. Bernard’s

Medical Center in connection with injuries received in a motorcycle accident.  The emergency

room report reflects that the accident occurred when the claimant hit a soft drink bottle in the

road and landed in a ditch.  The claimant underwent a battery of diagnostic studies in connection

the injuries growing out of the accident, to include a CT of the cervical spine which did not detect

any fractures in the cervical spine. (RX #1, p. 13-18).  The claimant was later seen at the NEA

Clinic – Stadium with complaints of left shoulder pain attributable to the August 17, 2008,

accident.

On December 2, 2008, the claimant was again seen at the NEA Clinic – Stadium, for

complaints of a stiff neck in connection with a November 29, 2008, motor vehicle accident.  The

motor vehicle accident was the product of the claimant hitting a deer and turning his truck on the

side.  Following an examination, in which the claimant had full range of motion in the neck, his

injury was assessed as an acute cervical strain. (RX #1, p. 20).

The record reflects the presence of the ambulance service patient care report regarding the

claimant’s February 24, 2009, work-relate accident. After detailing the claimant’s injuries, the

patient care report reflects that the claimant was stable and transported emergency status to NEA
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Baptist Hospital. (RX #1, p. 21-24).

At the time of his admission to NEA Baptist Hospital on February 24, 2009, the claimant

came under the care of Dr. Gregory F. Ricca, a Jonesboro neurosurgeon. (RX #1, p 25-28).  The

medical evidence reflects that the claimant underwent numerous diagnostic studies during his

admission following the February 24, 2009, motor vehicle accident, and that he was seen in

consultation by several physicians. (RX #1, p. 28-54).  

The claimant was seen in follow-up by Dr. Ricca on March 2, 2009.  The clinic note of the

afore visit reflects, in pertinent part:

S:
CC:
F/U after MVA 2/24/0.  “One minute I feel sweating 
spells and then just shaking with chills.  I get very light-
headed when up standing up.”  He was DC from the 
hospital on Friday, 2/27/09.
PI:
Mr. Metcalf reports that he feels poor overall.  Last night
his temp was 101.5 via an ear thermometer.  He has not
checked his temp prior to this time.  He has a little difficulty
breathing.  “It feels hard to breathe.” His sternum hurts to 
take a deep breath.  No cough.  No dysuria.  No drainage
from his wounds.  He has occasional diplopia.  He reports
interscapular pain.  “It feels like somebody is standing on
it.”  He also has low back pain.  “It feels like there is a 
kink in it.  When I bend over, I can’t hardly stand up.”
Mr. Metcalf is going to see Dr. Brandt on 3/19/09 for his
scapular fracture.

*       *      *

A:
Healing following MVA.  He feels poor because
of the major trauma he sustained and because of 
his fever.....................DISCUSSION: I talked at 
length with Mr. Metcalf, his spouse and his spouse’s
cousin and reviewed all of the above as well as 
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routine instructions.  I particularly explained about
atelectasis and pneumonia.  I instructed him to 
take deep breaths and cough, even if it’s hurt.  He
said: “It’s going to hurt.”  I also reviewed Ibuprofen 
and recommended he take 400 mg tid with food
regularly.  I reviewed this medication including how
to take it, it’s possible side effects and what to do 
should he have a problem.  I also recommended an
MVI without iron daily.

P:
Other Tx:

I removed the stitches from his facial laceration.
No work.

Follow-up:

f/u 6 weeks. (RX. #1, p. 55).

On March 4, 2009, the claimant completed the Employee’s Notice Of Injury, Form AR-N,

regarding the February 24, 2009, work-related accident and injuries.  The report identified the

body parts injured as the “left shoulder blade broke, left sinus fracture, right temporal hematoma,

left facial laceration, right facial laceration, left leg”.  (RX #1, p. 56).

On March 19, 2009, the claimant was evaluated by Dr. Brian G. Dickson in connection

with his left shoulder and left foot injury growing out of the February 24, 2009, compensable

motor vehicle accident.  The March 19, 2009, initial consultation report of Dr. Dickson reflects

regarding the claimant:

This is a 39 year old male who was in an MVA while at work
on 2-24-09.  It sounds like a tire blew out on a curve and he 
suffered concussion with facial lacerations and he was admitted
to NEA hospital to Dr. Ricca and it sounds like that part is doing
well.  He fractures his left scapular and has been wearing his 
sling for that.  Dr. Brandt saw him while he was in the hospital.
His left foot is also bothering him and he told him he may have a 
fracture there.  He wore a fracture boot for a while and now he 
is wearing tennis shoe.  He hasn’t had any therapy yet.
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*       *       *

PHYSICAL EXAM: On exam of his right shoulder today he 
does have some mild fluctuance and swelling over the top of
the acromion and AC areas.  There is mild tenderness at the 
AC joint.  There is pretty good rotator cuff strength.  No 
obvious instability or crepitus.  There is mild pain with Hawkins,
Neer and Jobes .      .     .  

X-RAYS: Of his left scapula today looks like the fracture is 
healing.  The alignment is good.  The joint is well positioned.
His left cuboid fracture has good alignment.  The joints look 
well positioned.  The right shoulder x-ray shows the AC joint
is in good position.  There is no other acute change.  The joint
is reduced.

ASSESSMENT: Left foot cuboid fracture.  Left scapula body
fracture and right shoulder AC joint sprain.

PLAN: If Worker’s Comp will approve it we will get therapy 
continuation on his left shoulder and add his right shoulder to 
it.  We may do an MRI of his right shoulder later if it is not 
getting a lot better to evaluate this areas of swelling and pain.
I will see him back in 2 weeks.  He is going to be on the same
restrictions. (RX #1, p. 58-59).

Dr. Dickson issued a restricted return to work slip to the claimant in conjunction with the March

19, 2009, visit.  Specifically, the claimant was released to return to work on one-handed duty with

no use of the left upper extremity and sit down duty only. (RX #1, p. 60).

In a report of March 22, 2009, Medical Case Management of Arkansas, Inc., completed

the Initial Medical Status Report.  The report noted that the claimant’s wife was employed at Dr

Ricca’s office.  The report further reflects, with respect to the claimant’s continued treatment

under the care of Dr. Ricca:

Initially, the plan was to transfer his care from Dr. Ricca to a 
different neurosurgeon.  His first post hospital appointment 
was scheduled with Dr. Brandt, Orthopedic, on 03/19/09. 
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Nurse consultant did notify them that the orthopedic care 
would transfer to Dr. Brian Dickson.  An appointment was 
coordinated on the same day, 03/19/09.  Mr. Metcalf and his
wife were notified by telephone and letter.  Nurse consultant
was notified on 03/06/09 that Mr. Metcalf was at Dr. Ricca’s 
office.  According to Dr. Ricca’s nurse and Mr. Metcalf’s wife,
Cindy, he was evaluated and no treatment was recommended
at this time.  Dr. Ricca stated he was not anticipating surgical 
intervention and wanted to follow up with Mr. Metcalf in six
weeks.  Dr. Ricca’s nurse explained that he was sore in his 
cervical and lumbar areas, which they felt was related to the 
motor vehicle accident.  Dr. Ricca did place him on a muscle
relaxant, Soma and Hydrocodone for pain.  Nurse consultant
did discuss this with the adjuster and the decision was made to
leave him with Dr. Ricca at this time.  If surgical intervention 
was recommended, then we would obtain another opinion 
from a non biased neurosurgeon.  Nurse consultant did notify 
Mr. Metcalf and his wife of this discussion.  Mr. Metcalf has 
been stated off work following his discharge from the hospital
until the return appointment o 03/19/09 with the orthopedic.

Nurse consultant did travel to Dr. Dickson’s office and meet
with Mr. Metcalf before the appointment. .   .    .    .    .    .   .
Mr. Metcalf was ambulating with a noted limp to the left side
and hunched over.  He complains of pain in his left foot with
ambulation and soreness in his left shoulder.  Mr. Metcalf 
complained of more pain in his lower back after being inactive
over the last two weeks.   .    .    .    .    .   .  Dr. Dickson also
recommended physical therapy for his back to try and alleviate
the stiffness and discomfort.  Nurse consultant did contact 
Dr. Ricca’s office to ensure he was in agreement with the 
physical therapy to his lower back.  I did obtain a physical 
therapy RX from both physicians for the back and Dr. Dickson
for the shoulder. Dr. Dickson requested a return appointment
in two weeks.  This was scheduled for 04/02/09.  Dr. Dickson
did release him to return to work with restrictions of a seated 
position only and no use of his left arm.  Nurse consultant did
follow up with the employer of injury and there is no light
duty work available.  Nurse consultant did update the adjuster
by telephone and email. (RX #1, p. 61-62).

Following his April 2, 2009, follow-up visit with Dr. Dickson the claimant remained on 

the same light duty restrictions as the previous March 19, 2009, visit.  (RX #1, p. 72-74).  The



24

claimant underwent an MRI of the right shoulder pursuant to the April 2, 2009, recommendation

of Dr. Dickson on April 28, 2009.  The findings of the right shoulder MRI were consistent with a

soft tissue injury and an AC joint sprain. (RX #1, p. 80).

The claimant was seen on May 11, 2009, by Dr. Ricca in connection with the injuries

growing out of the February 24, 2009, compensable motor vehicle accident.  The office note of

the afore visit recites the claimant’s chief complaints as being LBP (low back pain) since MVA

2/24/09.  The May 11, 2009, office note reflects, in pertinent part:

PI:
Mr. Metcalf continues to have “a stinging pain” in his back
“about a hand width” in size in the thoraco-lumbar region.
He states that it is “about a 4 or 5.”  This is “getting better 
slowly.”  Rotation to the right aggravates this pain.  His 
greatest problem is left shoulder pain.  He also has an A-C 
separation of his right shoulder.  Dr. Dickson has been caring 
for Mr. Metcalf’s left shoulder pain and fractured left scapula.
Dr. Dickson has not seen Mr. Metcalf since the x-ray identified
an AC separation.

I reviewed PMH, PSH, Medications; ROS, FH and SH and 
there are no significant changes other than stated above.

O:
*       *      *

Mr. Metcalf does not appear to be in marked pain today. 
Mental status and mood are normal.  He has a soft tissue swelling
over the right AC joint.  Thoracic and lumbar spines have normal
curvature.  No spasms.  Mild diminished rotation to the right.
Gait is normal.  SLR and FABER are negative bilaterally.  Motor
is intact in the LEs to manual motor testing.  Sensation is intact
to light touch in the LE s..............................................................
STUDIES: I reviewed the Lumbar MRI done at SHJ on 4/28/09.
Findings include: Possibly 6 lumbar vertebrae.  It is hard to tell on
this study as the axial images do not go high enough to see ribs.
If one counts the last lumbar vertebrae as L5, the conus is located
at the mid-position of the body of T12. .   .  Small central posterior
annular tear with a small HNP at L3-4 (3rd space from the 
bottom) There is a high intensity zone in this tear indicating 
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that it is new. There is mild effacement of the dural sac but 
no neural compression. This could account for Mr. Metcalf’s 
back pain. . .  Facet arthropathy at L4-5 . . .DDD with loss of 
water content at L2-3, L3-4, L4-5 and L5-S1. . . Mild 
dextroscoliosis at T12-L1 . . . I reviewed the AP,  Lateral lumbar 
x-rays with flexion/extension views done at SHJ on 4/28/09.  
Findings include: 6 lumbar vertebrae . . . Mild dextroscoliosis
with the apex at L1-2 (if one were to count the first non-rib 
bearing vertebrae as L1 . . No instability. .

A: 
Dx:
Lumbago 724.2
Thoraco-lumbar pain . . .6 lumbar vertebrae. . .Mild dextro-
scoliosis of the upper lumbar spine. . . Small central HNP with 
an annular tear and mild effacement of the dural sac without 
neural compromise at the 3rd interspace from the bottom. . .
DICUSSION: I talked at length with the patient and reviewed 
all of the above as well as the various options.  I do not 
recommend any special Rx.  I expect Mr. Metcalf to recover
from this.  He should slowly increase his activity as tolerated.

P:
Rx:

Soma 350 mg 1 po daily to bid prn spasms #60 (sixty) 
rf x0 (none)

Other Tx:
Since Mr. Metcalf still has some thoraco-lumbar pain, I
do not think I should release him from my care at this 
time.
Mr. Metcalf’s major problem is his shoulders.  Other than
today’s Rx for soma for back pain, I recommend he receive
his medications from Dr. Dickson.

Follow-Up:

f/u 6 weeks. (CX #1, p. 23-24).

The claimant was again seen by Dr. Dickson on June 4, 2009, with bilateral shoulder

complaints. Dr. Dickson noted that the claimant was following up with Dr. Ricca again in a

couple of weeks, and that he was having therapy on his spine as well. The June 4, 2009, report

concludes:
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PLAN: I am going to continue his therapy.  I talked about 
getting an MRI of his left shoulder.  I will see him bac in 2 
to 3 weeks after the MRI.  I am going to keep him on the 
same work restrictions for now.  A lot of his pain may be 
his old scapula fracture.  It is pretty much healed, but he may
have some soreness for a while but he should be okay. 
(RX #1, p. 100).

Following his June 26, 2009, visit to Dr. Dickson, the claimant was released to regular duty 

without restrictions and assessed at maximum medical improvement. (RX #1, p. 102-104).  The

claimant was again seen by Dr. Dickson on October 13, 2009, in follow-up to his left shoulder

pain. (RX #1, p. 109-110).  The claimant also underwent outpatient physical therapy, pursuant to

the directions of Dr. Dickson through November 12, 2009. (RX #1, p. 114-129).

The medical in the record reflects that on July 28, 2010, the claimant was seen at the

emergency room of St. Bernards Medical Center with a complaint of right knee pain that was

sustained when he slipped off a ladder while trying to clean out gutters.  The evidence in the 

record reflects that the claimant underwent a CT of the cervical spine without contrast on July 28,

2010, because of a clinical history on neck pain.  The impression from the afore study disclosed

mild loss of disc height at C5-C6, but otherwise unremarkable CT of the cervical spine. (RX #2,

p. 1-4).

Responsive to an inquiry from the claimant’s attorney, on December 8, 2010, Dr. Ricca

authored a report regarding the claimant’s anatomical impairment.  The report reflects, in

pertinent part:

.       .      .   I reviewed his records in detail.  He suffered a major
trauma with significant injuries and residual symptoms.  I think 
an impairment rating is appropriate.  Unfortunately, I am not able
to provide him with one that would address many of the problems
he had following the MVA as most of the problems he suffered 
are beyond my field of expertise.  My expertise is the spine.
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With regards to the spine, Table 75 on page 3/113, Part II. B. 
Unoperated on, stable, with medically documented injury, pain 
and rigidity associated with none to minimal degenerative changes
on structural tests, such as those involving roentgenogrphy or 
magnetic resonance imaging, Mr. Metcalf would receive 5% partial
impairment of the whole for his low back and left lower extremity
pain and an additional 4% for his neck pain and left upper extremity
pain.

Summing the above yields a 9% partial impairment of the whole 
for: neck pain, left upper extremity pain, low back pain and left 
lower extremity pain suffered because of a motor vehicle accident 
on February 24, 2009. (CX #1, p. 1-2).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On February 24, 2009, the employment relationship existed between the parties 

during which time the claimant earned an average weekly wage of $682.14, generating

compensation benefit rates of $454.00/$341.00, for temporary total/permanent partial disability

benefits.

3. On February 24, 2009, the claimant sustained injuries arising out of

and in the course of his employment.

4. The claimant reached the end of his healing period on June 26, 2009.

5. The claimant has failed to sustained his burden of proof by a preponderance of the

evidence that has incurred any permanent physical impairment as a result of the February 24,
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2009, work-relate accident. 

6. The claimant has failed to prove by a preponderance of the evidence that further 

medical treatment is reasonably necessary in connection with the treatment of his February 24,

2009, compensable injury.

CONCLUSIONS

It is undisputed that the claimant sustained injuries in a work-related motor vehicle

accident on February 24, 2009.  The claimant maintains that as a result of the compensable injury

he has incurred a permanent physical impairment and wage loss disability.  Further, the claimant

contends that he is in need of further medical treatment in connection with his compensable injury. 

Respondent contends that the claimant has been provided all appropriate workers’

compensation benefits to which he is entitled as a result of the February 24, 2009, compensable

injury.  Further, the respondent contends that the permanent physical impairment assessed by Dr.

Ricca was not due to the work-related injury but the major cause of same is due to the claimant’s

pre-existing condition.  Likewise, respondent maintains that the claimant is not entitled to any

wage loss disability since he does not have a permanent physical impairment and he continued

working until his employment was terminate due to reasons unrelated to the work-related

accident.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provision.

Additional Medical Benefits
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Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that employer promptly provide for

an injured employee such medical treatment as may be reasonably necessary in connection with

the injury received by the employee.  What constitutes reasonably necessary medical treatment is a

question of fact for the Commission. Dalton v. Allen Engineering Co., 66 Ark. App. 201, 989

S.W.2d 543 (1999).  An injured employee must prove that medical services are reasonably

necessary by a preponderance of the evidence.

The medical services may include that necessary to accurately diagnose the nature and

extent of the compensable injury; to reduce or alleviate symptoms resulting from the compensable

injury; to maintain the level of healing achieved; or to prevent further deterioration of the damage

produced by the compensable injury.  Ark. Code Ann. §11-9-705 (a)(3) (Repl. 2002); Jordan v.

Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonicis, Inc. v.

Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

In the present claim, the evidence discloses that while the claimant was assessed as having

reached maximum medical improvement by his treating orthopedic surgeon, Dr. Brian Dickson,

on June 25, 2009, he continued to have access to sanctioned medical treatment thereafter.  The

last medical in the record evidencing treatment of the claimant by Dr. Dickson is an October 13,

2009, office visit, wherein the claimant registered complaints of left shoulder pain.  The claimant

received an injection in his left trapezius trigger point area with steroids and Lidocaine.  The

claimant was also provided two weeks of physical therapy with work hardening type activities. 

Dr. Dickson again confirmed that the claimant was at maximum medical improvement, and would

be seen back as needed. 

The medical in the record does reflect that the claimant has been seen by Dr. Tedder, his
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family physician, at NEA Clinic - Stadium on numerous occasions since the last documented visit

to Dr. Dickson.  There is no medical in the record from either Dr. Dickson, Dr. Ricca, or Dr.

Tedder with specific recommendations of further treatment in connection with the injuries

growing out of the February 24, 2009, work-related injuries.  The medical evidence does reflect

that the claimant has undergone extensive diagnostic studies relative to his subjective complaints. 

The evidence also disclosed that the claimant suffered another accident on July 28, 2010, when he

fell from a ladder while cleaning gutters.

While the claimant testified that he had been seen by Dr. Ricca in 2011, relative to

complaints growing out of the February 24, 2009, injuries, the record is devoid of medical reports

documenting the visit or any findings from a physical examination.  The last medical report in the

record evidencing treatment being rendered to the claimant by Dr. Ricca is a May 11, 2009, office

note.  Indeed, the December 8, 2010, report of Dr. Ricca does not recite when the claimant was

last seen, only that his record had been reviewed in detail.

The claimant has failed to sustain his burden of proof by a preponderance of the evidence

that further medical treatment is reasonably necessary in connection with the treatment of the

compensable injuries growing out of the February 24, 2009, work-related accident.

Permanent Partial Disability Benefits

Ark. Code Ann. §11-9-704(c)(1)(B) (Repl), provides:

Any determination of the existence or extent of physical
impairment shall be supported by objective and measurable 
physical or mental findings. 

Ark. Code Ann. §11-9-102 (16) (A), provides in pertinent part:

(i) “Objective findings” are those findings which cannot come
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under the voluntary control of the patient.
(ii)(a) When determining physical or anatomical impairment, 
neither a physician, any other medical provider, an administrative
law judge, the Workers’ Compensation Commission, nor the 
courts may consider complaints of pain.
(b) For the purpose of making physical or anatomical impairment
ratings to the spine, straight-leg-raising tests or range-of-motion
tests shall not be considered objective findings.

Arkansas Workers’ Compensation Commission Rule 099.34, Impairment Rating Guide General

Provisions, mandates the use of the Guide to the Evaluation of Permanent Impairment, (4th ed.

1993), in the assessment of anatomical impairment.  Permanent impairment is any permanent

functional or anatomical loss remaining after the healing period has been reached.  Johnson v.

General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994).  An injured employee is entitled

to the payment of compensation for the permanent functional or anatomical loss of use of the

body as a whole whether his earning capacity is diminished or not. Id.

A claimant is required to prove that the work-related injury is the major cause of the

disability or need for treatment.  Specifically, the claimant must establish that but for the work-

related injury there would have been no disability.

It is undisputed that the claimant suffered a major trauma with significant injuries.  In his

December 8, 2010, report, Dr. Ricca recited regarding the claimant that he had “reviewed his 

records in detail”.  The report does not reflect that the claimant was physically examined in

conjunction with the impairment rating request.  Neither does the report specify which of the

claimant’s medical records were reviewed.  The evidence in the record reflects that prior to the

February 24, 2009, work-related accident the claimant had sustained injuries and undergone

diagnostic studies in connection with three (3) prior motor vehicle accidents.  Dr. Ricca’s
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assessment of the claimant’s anatomical impairment is based on the claimant’s low back and left

lower extremity pain and neck and left upper extremity pain.  Any determination of the existence

or extent of physical impairment must be supported by objective and measurable physical findings. 

Pain is specifically excluded as an objective finding.  

The claimant has failed to sustained his burden of proof by a preponderance of the credible

evidence that he has incurred any permanent physical impairment as a result of the February 24,

2009, compensable injury.  Having failed to establish the existence of any permanent anatomical

impairment as a result of the February 24, 2009, work-related injury, the claimant is usable to

establish a loss of earning capacity or wage loss disability.  This claim is respectfully denied and

dismissed.

IT IS SO ORDERED.

_______________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 


