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STATEMENT OF THE CASE

This matter comes before the Commission on briefs submitted by Claimant and

Respondents.  A prehearing conference took place on June 13, 2011.  An order entered

that same day pursuant to the conference has been blue-backed to the record.  The

parties agreed that no hearing was necessary because no facts were in dispute.

Therefore, the order set a briefing schedule and outlined the following:

Stipulations

The order set forth three stipulations agreed to by the parties on June 13, 2011.

Attached to Respondents’ brief, also blue-backed to the record, is a two-page letter from

Respondents’ counsel to Claimant’s counsel dated June 20, 2011 and listing seven

proposed stipulations.  Claimant’s counsel contacted my office on June 28, 2011 and

indicated Claimant’s agreement to these.  Two of them, Nos. 1 and 2, are in the prehearing
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conference order, and a third, No. 7, is an amendment of No. 3 in the order.  Also, No. 5

incorrectly list the alleged date of the incident as February 20, 2010 instead of February

10, 2010–which is in the balance of the record.  Thus, taking these into consideration, the

six stipulations that I hereby accept read as follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee-employer-carrier/third party administrator relationship existed

among the parties on February 10, 2010 and at all other times relevant to

this claim.

3. Claimant’s average weekly wage of $712.80 entitles her to a compensation

rates of $475.00/$356.00.

4. On or about February 10, 2010, Claimant sustained injuries when she fell in

a parking lot on the grounds of the Arkansas Capitol.

5. At the time of her fall, Claimant had left work and was going to her car to

leave for the day.

6. Respondents have controverted the claim in its entirety, contending that

Claimant, at the time of her injury, was not performing employment-related

services as defined by the Arkansas Workers’ Compensation Act and

relevant case law.

Issues

The sole issue before me is the following:

1. Whether or not Claimant was performing employment services at the time of

her fall on February 10, 2010.
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Contentions

The contentions of the parties are as follows:

Claimant:

1. Claimant contends that she was injured on February 10, 2010 while walking

to her car.  She fell on ice that was covering the parking lot and suffered a

back injury.

Respondents:

1. Respondents contend that the claimant was not performing employment

services a the time of the accident.  She was leaving work and fell in the

parking lot.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other matters

properly before the Commission, the following findings of fact and conclusions of law are

hereby made in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that she was

performing employment services at the time of the fall.

CASE IN CHIEF

Summary of Evidence

As set forth in the prehearing conference order, the stipulated record in this matter

consists of that order, along with the stipulations and briefs submitted by the parties.
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Thus, along with the order, the record includes Respondents’ two-page letter brief filed

with the Commission on June 30, 2011, plus the two page letter concerning proposed

stipulations that is referenced above.  These have been blue-backed to the record and,

in accordance with Sapp v. Tyson Foods, Inc., 2010 Ark. App. 517, ___ S.W.3d ___, have

been served on the parties in conjunction with this opinion.  Claimant did not file a brief.

Discussion

As the parties stipulated, Claimant was injured her leg on February 10, 2010 when

she fell in the parking lot on the Capitol grounds as she was leaving for the day.

Respondents have contended that she was not performing employment-related services

at the time of the fall, and Claimant does not dispute this.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2002), which the I find applies

to the analysis of Claimant’s alleged injury, defines “compensable injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.
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A compensable injury does not include one suffered when employment services are

not being performed.  Ark. Code Ann. § 11-9-102(4)(B)(iii).  See Parker v. Comcast Cable

Corp., ___ Ark. App. ___, ___ S.W.3d ___ (Ark. App. Dec. 5, 2007).  Employment services

are being performed when the employee is engaged in an activity that is generally required

by the performer.  Dairy Farmers of America, Inc. v. Coker, 98 Ark. App. 400, 255 S.W.3d

905 (2007).  The Commission employs the same test to determine whether an employee

is performing employment services as it does when determining whether an employee is

acting within the scope and course of his employment.  Pifer v. Single Source Transp., 347

Ark. 851, 69 S.W.2d 1 (2002).  The question is whether the injury happened within the time

and space boundaries of the employment, when the employee was carrying out the

employer’s purpose or advancing the employer’s interest, directly or indirectly.  Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  The term

“preponderance of the evidence” does not mean preponderance in amount, but implies an

overbalancing in weight.  Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The “going and coming” rule generally forecloses recovery for an injury sustained

while the employee is going to or returning from his place of employment because an

employee is generally not acting within the course of employment when traveling to and

from the workplace.  Olsten Kimberly Quality Care v. Pettey, 328 Ark. 381, 944 S.W.2d 524

(1997).
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The premises exception to this rule provided that, although an employee at the time

of injury had not reached the place where his job duties were discharged, his injury was

sustained within the course of his employment if the employee was injured while on the

employer’s premises or on nearby property either under the employer's control or so

situated as to be regarded as actually or constructively a part of the employer’s premises.

Hightower v. Newark Public School System, 57 Ark. App. 159, 943 S.W.2d 608 (1997).

However, the Arkansas Court of Appeals held in Hightower that the premises exception

to the going-and-coming rule was no longer the law in Arkansas.  This finding was

grounded in reasoning that, in light of the language of Ark. Code Ann. § 11-9-102(5)(B)(iii)

(Repl. 2002) excluding injuries occurring at a time when employment services were not

being performed from the definition of “compensable injuries,” merely walking to and from

one’s car, even on the employer’s premises, does not qualify as performing employment

services.  CV’s Family Foods v. Caverly, 2009 Ark. App. 114, 304 S.W.3d 671.  The court

in CV’s Family Foods questioned the finding in Hightower that the premises exception is

no longer the law.  The court found that a claimant, regardless of the status of the

exception, must show that the injury arose out of the employment–that the injury was a

natural and probable consequence or incident of the employment and a natural result of

one of its risks.  Id.  (citing Woodard v. White Spot Café, 30 Ark. App. 221, 785 S.W.2d 54

(1990)).  The ultimate question remains the one recited above in Pifer, supra.  Id.  See

North Little Rock Sch. Dist. v. Lybarger, 2009 Ark. App. 330, 308 S.W.3d 651.

The evidence before me shows that Claimant was not performing employment

services at the time of the fall.  She left work for the day, and had no duties left to perform.
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Claimant was not carrying out DIS’s purposes or advancing its interests, directly or

indirectly, and the time of her fall.

In reaching this decision, I am not unmindful of Caffey v. Sanyo Mfg. Corp., 85 Ark.

342, 154 S.W.3d 274 (2004).  In that case, the Arkansas Supreme Court held that a

claimant is advancing his employer’s interests by reporting to a guard and showing

identification before parking.  Nothing before me indicates whether Claimant was in

assigned parking, or her proximity to her vehicle at the time of the fall–facts that could

have bearing on this matter.  Thus, I cannot find that she was performing employment

services by parking where she did, and was engaged in the rendering of such services at

the time of the fall.

CONCLUSION

Based upon the findings of fact and conclusions of law set forth above, this claim

must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge  


