
1Judge Ellig retired from the Commission after this hearing but before he could
prepare an opinion on this claim.  Without objection from the parties, the claim was
reassigned to Administrative Law Judge O. Milton Fine II to issue this decision.

BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G010903

TIFFANY McCANDLESS CLAIMANT

JET ENTERPRISES, d/b/a JJ’S GRILL & CHILL,
EMPLOYER RESPONDENT

GUARANTY INSURANCE CO., CARRIER RESPONDENT

OPINION FILED OCTOBER 11, 2011

Hearing before Administrative Law Judge Michael L. Ellig1 on May 23, 2011 in Springdale,
Washington County, Arkansas.

Claimant represented by Ms. Evelyn Brooks, Attorney at Law, Fayetteville, Arkansas.

Respondents represented by Mr. John D. Davis, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On May 23, 2011, the above-captioned claim was heard in Springdale, Arkansas.

A pre-hearing conference took place on April 4, 2011.  A prehearing order entered on April

5, 2011 pursuant to the conference was admitted without objection as Commission Exhibit

1.  At the hearing, the parties confirmed that the stipulations and issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following four, which I accept:
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1. On December 6, 2010, the relationship of employee-employer-carrier existed

among the parties.

2. The appropriate weekly compensation benefits are $247.00 for temporary

total disability and $185.00 for permanent partial disability.

3. This claim has been controverted in its entirety.

4. Claimant sustained injuries to her left foot on December 6, 2010, when her

left foot was “run over” by a trailer.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the amendment of the second issue to provide an ending date to the period for which

Claimant is seeking temporary total disability benefits, they are as follows:

1. Whether Claimant sustained a compensable injury to her left foot on

December 6, 2010.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment, temporary total disability benefits from December 7, 2010 through

February 8, 2001, and a controverted attorney’s fee.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. On December 6, 2010, Claimant broke her left foot while working for her

employer at a parade.
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Respondents:

1. Respondents contend that Claimant did not sustain an injury in the course

and scope of her employment on December 6, 2010.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to review

the testimony of the witnesses, I hereby make the following findings of fact and

conclusions of law in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that she sustained

a compensable injury to her left foot.

4. Claimant has proven by a preponderance of the evidence that all of the

treatment that she underwent for her compensable injury, set out in

Claimant’s Exhibit 1, was reasonable and necessary.

5. Claimant reached the end of her healing period on February 8, 2011.

6. Claimant has proven by a preponderance of the evidence that she is entitled

to temporary total disability benefits from December 7, 2010 to February 8,

2011.

7. Claimant has proven by a preponderance of the evidence that she is entitled

to a controverted attorney’s fee.
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CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant; Rebecca Duncan, general manager

of Respondent JJ’s Grill & Chill (hereinafter “JJ’s”); and Jody Thornton, the owner of JJ’s.

In addition to the prehearing order discussed above, also admitted into evidence

in this case were the following:  Claimant’s Exhibit 1, a compilation of her medical records,

consisting of one index page and 14 numbered pages thereafter; and Respondents’ Exhibit

1, photographs relevant to the incident at issue, consisting of one index page and four

pages thereafter.

Adjudication

A. Whether Claimant sustained a compensable injury.

Claimant, a server during the time period relevant to this claim at Respondent JJ’s,

an eating and drinking establishment, has argued that on December 6, 2010, she

sustained a compensable injury to her left foot when a trailer/parade float (bearing the

name “JJ’s” on its side) rolled over the foot as she was participating in a Christmas parade

with her co-workers.  Respondents have countered that her injury is not compensable

because she was not performing employment-related services at the time of the incident.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Supp. 2011), which I find applies to

the analysis of Claimant’s alleged injury, defines “compensable injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]
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A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Supp. 2011).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, ___ S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

After careful analysis of the evidence, and in light of the applicable law, I find that

Claimant has met her burden of proving that she sustained a compensable injury to her left
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foot.  It is clear that the medical evidence, supported by objective findings, shows that she

sustained a minimally displaced fracture of the anterior process of the calcaneus, as

documented by her December 7, 2010 CT scan.  There clearly was internal harm to the

body as a result of the documented fracture.  The injury has been shown to have been

accidental in that it was due to a specific incident identifiable by time or place of

occurrence.  Claimant testified, and I credit, that she was walking in the Christmas parade

alongside a trailer/float upon which some of her co-workers were riding, and was handing

out candy and advertising paraphernalia for JJ’s when the following happened:

I was getting more supplies at the box of supplies and the float would go, you
know, go slower and then it would pick up, to keep up with the way the
parade was going, and it picked up and it started to go faster and my foot had
gotten run over by the back tire . . . The best I know, it happened really quick
and I didn’t really see it coming or anything–the tire caught onto the side of
my [cowboy] boot and ran it over, over the front of my foot.

Rebecca Duncan, the general manager of JJ’s, testified that she was aware when the float

rolled over Claimant’s foot.  In turn, Jody Thornton, the owner of JJ’s, testified that he was

told at the parade that Claimant had been run over.  He added, “[s]he didn’t say she was

hurt or not; I mean, I didn’t get from it that it was severe, but, I mean, she didn’t act like

nothing was wrong, either.”  Respondents have not raised a notice defense in this case.

Claimant went straight to the hospital from the parade, and was found to have the fracture

following diagnostic testing in the form of a CT scan.

The question remains, however, whether this injury arose out of and in the course

of Claimant’s employment at JJ’s, and whether she was performing employment-related
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services at the time she was hurt.  In Hudak-Lee v. Baxter County Reg. Hosp., 2011 Ark.

31, ___ S.W. 3d ___, the Arkansas Supreme Court stated:

In order for an accidental injury to be compensable, it must arise out of and
in the course of employment.  Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp.
2009).  A compensable injury does not include an injury that is inflicted upon
the employee at a time when employment services are not being performed.
Ark. Code Ann. § 11-9-102(4)(B)(iii) (Supp. 2009).  The phrase "in the course
of employment" and the term "employment services" are not defined in the
Workers' Compensation Act.  Texarkana Sch. Dist. v. Conner, 373 Ark. 372,
284 S.W.3d 57 (2008).  Thus, it falls to the court to define these terms in a
manner that neither broadens nor narrows the scope of the Act.  Id.

An employee is performing employment services when he or she is doing
something that is generally required by his or her employer.  Id.; Pifer v.
Single Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).  We use the same
test to determine whether an employee is performing employment services
as we do when determining whether an employee is acting within the course
and scope of employment.  Jivan v. Econ. Inn & Suites, 370 Ark. 414, 260
S.W.3d 281 (2007).  The test is whether the injury occurred within the time
and space boundaries of the employment, when the employee was carrying
out the employer's purpose or advancing the employer's interest, directly or
indirectly.  Id.  In Conner, 373 Ark. 372, 284 S.W.3d 57, we stated that where
it was clear that the injury occurred outside the time and space boundaries
of employment, the critical inquiry is whether the interests of the employer
were being directly or indirectly advanced by the employee at the time of the
injury.  Moreover, the issue of whether an employee was performing
employment services within the course of employment depends on the
particular facts and circumstances of each case.  Id.

Obviously, Claimant’s injury took place outside the space boundaries of her

employment; it occurred not while she was performing her normal tasks as a server at JJ’s,

but while she was participating in a Christmas parade.  Since she was not scheduled to

work a regular shift at the establishment at the time she was hurt, the injury also arguably

took place outside the time boundaries of her position.  But why was she at the parade?

The evidence shows that the general manager of the establishment,  Duncan, came up with
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the idea of JJ’s involvement in the parade.  A float was constructed at the expense of JJ’s

owner, Thornton.  Some employees of JJ’s were to ride on the parade while attired in

pajamas, in keeping of the theme of “‘Twas the Night Before Christmas.”  Others were to

walk alongside the float, and they were to wear their work uniform:  a JJ’s top and a denim

skirt (or jeans if preferred, due to the cold weather), plus cowboy boots.  All of those who

walked, save Duncan, wore their uniforms.  Claimant was not originally scheduled to

participate in the parade; she testified, and I credit, that she had not planned to attend.  But

Duncan called and asked that she participate because they needed three more participants.

Some who had originally been slated to come could not do so, and JJ’s was still scheduled

to be open during the parade.  Claimant was hesitant to go because she had been suffering

from a sore throat, but relented and agreed to come.  Both Claimant and Duncan testified,

and I credit, that Claimant was not forced to participate; she was simply asked to do so.  But

Duncan stated that this was how she handles vacancies in work schedules at JJ’s;

whomever she contacts to fill in is not forced to do so.  Per Duncan’s instruction, Claimant

dressed in a JJ’s shirt and in cowboy boots, and was allowed to wear jeans.  At the start of

the parade, Claimant was instructed to pass out two types of items to the parade watchers:

candy, and “coozies” bearing the JJ’s logo.  It was while engaged in this activity that she

became injured.

Respondents elicited testimony that parade participants were not paid for their

involvement, and no evidence indicates otherwise.  And being a part of the parade did not

take the place of a regular shift at JJ’s.  But this does not mean that those employees did

not receive any remuneration.  Claimant’s testimony, which I credit, was that one of the
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reasons she agreed to participate was that, as when she agreed to work an unscheduled

shift, JJ’s would reward the “favor” by such actions as letting her have time off from work,

giving her a free shirt, or providing her with a free meal at work.  This was the type of

remuneration she had received for agreeing to participate on behalf of JJ’s at events such

as golfing events.  Thornton corroborated this when he made the following statement at the

hearing:

I mean, I’m sure that they’ve gotten meals, I don’t know.  I mean, it’s never
been like, “Hey, you went to the golf course.  Let me buy your meal.”  I mean,
I don’t work in there every shift.  I mean, I know the culture that we’ve built
is, I mean, we take care of the ones that take care of us, and so I’m sure
that they’ve gotten a free meal or something at some point, but I can’t say–I
mean, we don’t say, “You worked the golf course, so you’re getting meals and
a shirt today.”

(Emphasis added)  Claimant thus expected, and rightly so, that she would receive “[s]ome

kind of compensation” for working the parade.

Respondents also pointed out that employees at the parade were allowed to drink

alcoholic beverages–something that is not permitted while they are serving at the

restaurant.  But even at this point they were subject to the control of the employer.

Thornton testified that he told those who were drinking not to be “stupid.”  This certainly

made sense in light of the fact that the employees were participating in a JJ’s-sponsored

activity, riding on a float bearing their employer’s name, and (in the case of the walkers)

wearing their uniforms.

As the Hudak-Lee Court pointed out, “the critical inquiry is whether the interests of

the employer were being directly or indirectly advanced by the employee at the time of the

injury.”  See also Wood v. Wendy’s Old Fashioned Hamburgers, 2010 Ark. App. 307, ___
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S.W.3d ___.  Again, at the point that Claimant sustained her broken foot, she was wearing

her JJ’s uniform, walking beside a parade float sponsored by JJ’s and bearing the name

of the establishment, and transporting JJ’s co-workers.  She was handing out, inter alia,

advertising paraphernalia–“coozies” bearing the JJ’s logo.  It cannot be seriously

questioned that she was advancing the interests of JJ’s at the time of injury.  Moreover, she

was doing something “generally required” by JJ’s:  wearing her uniform, walking alongside

the parade float (which apparently was her assignment from the beginning, since Duncan

told her to wear her uniform as opposed to pajamas), and distributing candy and JJ’s

“coozies.”  Unquestionably, her actions at the parade were under the control of her

employer.  While her participation in the parade was not mandatory–which was the case

in Engle v. Thompson, 96 Ark. App. 200, 239 S.W.3d 561 (2006), her agreeing to do so

was only because she was asked to do so by the general manager, Duncan–just as Duncan

would request an employee to work at the establishment when not scheduled to do so.

Moreover, Claimant’s involvement in the parade came with the expectation–borne out by

her involvement in previous JJ’s-sponsored outside activities and confirmed by JJ’s owner

in his testimony–that she would receive remuneration of some sort.

In light of the foregoing, I find that evidence clearly establishes that Claimant’s left

foot injury arose out of and in the course of her employment at JJ’s, while she was

performing employment-related services.  Thus, she has proven by a preponderance of the

evidence that her injury is compensable.

B. Whether Claimant is entitled to reasonable and necessary medical

treatment.



McCandless - Claim No. G010903 12

Claimant has also asserted that she is entitled to reasonable and necessary

medical treatment.  Arkansas Code Annotated § 11-9-508(a) (Supp. 2011) provides that

an employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

I have reviewed the treatment of Claimant’s compensable left foot injury that is

reflected in Claimant’s Exhibit 1 and find that all of it was reasonable and necessary.

C. Whether Claimant is entitled to temporary total disability benefits.

Claimant has asserted that she is entitled to temporary total disability benefits from

December 7, 2010 through February 8, 2011.  Claimant’s compensable injury to her left

foot is a scheduled one  See Ark. Code Ann. § 11-9-521(a)(4) (Repl. 2002).  An employee

who suffers a compensable scheduled injury is entitled to temporary total disability benefits

“during the healing period or until the employee returns to work, whichever occurs first .

. . .”  Id. § 11-9-521(a).  See Wheeler Const. Co. v. Armstrong, 73 Ark. App. 146, 41
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S.W.3d 822 (2001).  The healing period ends when the underlying condition causing the

disability has become stable and nothing further in the way of treatment will improve that

condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  Also, a

claimant must demonstrate that the disability lasted more than seven days.  Ark. Code

Ann. § 11-9-501(a)(1) (Repl. 2002).

As the evidence shows, Claimant worked as a waitress or server.  She described

this as consisting of “[w]aitressing, running around, serving food, waiting tables.”  Her

testimony, which I credit, was that after her foot injury, she did not go back to work until

March 28, 2011, when she began working for another establishment.  Because of her

fracture, she was placed into a short leg cast and was given the restriction of no

weightbearing on her left foot.  While on December 9, 2010, Dr. Jason Pleimann wrote that

Claimant “can return to sitting work only with her foot elevated at this time,” there is no

evidence that she was offered such work at JJ’s–let alone that she returned to work there

or anywhere at that point.  Moreover, I credit her testimony that she could not have

performed her job at JJ’s with such a restriction.

In the record of her January 11, 2011 visit to Pleimann, the doctor wrote that

Claimant had removed her cast approximately one week before, and had been wearing a

shoe on the left foot and using crutches.  She had put some weight on the foot, and it had

not been too painful other than under the bottom of the heel.  Her most recent radiographs

showed “apparent healing” of the fracture, and that it appeared to be remaining in good

position.  Pleimann added:
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We will let her start some ROM and strengthening exercises on her own.
She is going to stay out of the boot and try using a tennis shoe.  She
understands she needs to listen to this and if she is having increasing pain
she needs to get off of it more.  She is not ready to return to work.  She can
return to mainly sitting work if it were available.  She will return in four weeks
with three views of the foot.

This is the most recent medical record in evidence, and Claimant testified that this was her

final treatment with Dr. Pleimann.  Her subsequent appointment was rescheduled twice

due to inclement weather, and he would not see her again until she made a payment

toward her treatment.

Based upon my review of the evidence, I find that Claimant reached the end of her

healing period on February 8, 2011–four weeks after her last visit with Pleimann.  During

her entire healing period, she did not go back to work.  She has thus proven by a

preponderance of the evidence that she is entitled to temporary total disability benefits

from December 7, 2010 to February 8, 2010.

D. Whether Claimant is entitled to a controverted attorney’s fee.

As the parties have stipulated, and I have accepted, Respondents have

controverted this claim–including her entitlement to temporary total disability benefits–in

its entirety.  Claimant’s attorney is thus entitled to an attorney’s fee on all indemnity

benefits awarded to Claimant, pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809
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(Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d

57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be

paid by Respondents in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).  See

Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d

463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


