
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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Hearing before Chief Administrative Law Judge David Greenbaum on September
2, 2011, at Marion, Crittenden County, Arkansas.

Claimant represented by Mr. Stephen B. Whiting, Attorney-at-Law, Little Rock,
Arkansas.

Respondents represented by Mr. William L. Wharton, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on September 2, 2011, to determine whether the

claimant sustained a compensable injury(s) within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on August 9, 2011, and

a Prehearing Order was filed on said date.  At the hearing, the parties agreed that

the stipulations, issues, as well as their respective contentions were correctly set out

in the Prehearing Order subject to an additional stipulation concerning the

applicable compensation rates.  A copy of the Prehearing Order was introduced,

without objection, as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer relationship existed at all
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relevant times, including both November 2, 2010, and February 8, 2011, and that

the claims had been controverted in their entirety.  At the hearing, the parties

stipulated that the claimant earned sufficient wages to entitle her to compensation

rates of $360.00 per week for temporary total disability and $270.00 per week for

permanent partial disability in the event the claim(s) were found compensable.

The primary issue presented for determination concerned compensability of

the claims.  If overcome, claimant’s entitlement to associated benefits must be

addressed.

Claimant contended, in summary, that she sustained two (2) compensable

injuries to her low back as the result of specific incidents identifiable in time and

place of occurrence, arising out of and during the course of her employment with

the Arkansas Highway & Transportation Department.  More specifically, the

claimant contended that she sustained an initial injury on November 2, 2010, which

required medical and related treatment; that after she returned to work she

sustained a new injury and/or aggravation of her pre-existing condition as the result

of an February 8, 2011, incident; that she was entitled to temporary total disability

benefits beginning February 22, 2011, and continuing through an undetermined

date, at which time her healing period is determined to have ended; that

respondents should be held responsible for all outstanding medical and related

treatment, together with continued, reasonably necessary medical treatment; and

that a controverted attorney’s fee should attach to any benefits awarded.  The
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claimant reserved entitlement to permanent disability benefits, if applicable.

The respondents contended that the claimant could not prove, by a

preponderance of the credible evidence, that she sustained a compensable injury

on either November 2, 2010, or February 8, 2011, within the meaning of the

Arkansas workers’ compensation laws.  Respondents contended that the claimant’s

physical  problems,  need for treatment and disability, if any, were the result of a

pre-existing condition.

The claimant testified in her own behalf.  Kenneth McDermott and Amanda

Dinwiddie were called as witnesses by the respondents.   The record is composed

solely of the transcript of the September 2, 2011, hearing, containing numerous

exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that
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she sustained injuries to her low back which arose out of and during the

course of her employment with the Arkansas Highway & Transportation

Department as the result of specific incidents on both November 2, 2010, as

well as February 8, 2011.

4. The claimant has proven, by a preponderance of the evidence, that she is

entitled to temporary total disability benefits beginning February 9, 2011, and

continuing until such time that she is found to have reached maximum

medical improvement and/or returns to gainful employment.

5. Respondents are responsible for all outstanding medical treatment related

to claimant’s compensable injuries, and respondents remain responsible for

continued, reasonably necessary medical treatment.

6. All additionally issues are specifically reserved.

DISCUSSION

The relevant facts in this claim reflect that the claimant sustained an injury

outside the workplace prior to filing both of her claims with the employer herein.  In

fact, the record reflects that the claimant had been receiving chiropractic treatment

beginning almost one (1) year before her first alleged injury on November 2, 2010,

and continued to receive sporadic chiropractic treatment following the first claim

which was accepted as compensable and treated as a medical only claim by the

respondents.  The record reflects that the employer exercised good faith in meeting

its obligations under our workers’ compensation laws by providing the claimant with
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prompt medical treatment, as well as making restricted work available until such

time that the claimant was released to return to work without restrictions.

Thereafter, the record reflects that the claimant reported a second work-related

incident on February 8, 2011.  The claimant has not returned to gainful employment

since February 8, 2011.  Further, respondents failed to make any light-duty work

available to the claimant following the second incident.  After the second claim was

filed and controverted by the respondent/carrier, the claimant obtained additional

medical treatment on her own.  Following diagnostic testing, including an MRI, it

was determined that the claimant had a large, broad-base disc herniation at the L5-

S1 level which required further treatment.  After respondents controverted the claim,

the claimant’s health insurance was subsequently cancelled precluding her from

obtaining the necessary treatment.  Respondents’ attorney contended that it was

just as likely that the herniated disc confirmed by the MRI had existed for a

substantial time and that all of the claimant’s physical problems were the result of

the pre-existing condition.  However, the facts in this claim, as well as the claimant’s

course of conduct and work history simply do not support this conclusion.  The

claimant’s credible testimony and reporting of two (2) specific injuries identifiable in

time and place of occurrence support her claims.  Although the record reflects that

the claimant had pre-existing problems, she was able to perform heavy manual

labor prior to the second incident on February 8, 2011.

The claimant, Kathryn Joann Turner McAnally, testified in her own behalf.
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The claimant is forty (40) years old.  She has a high school education.  In addition,

the claimant received some training to drive a truck and has a CDL.  The claimant

first went to work for the Arkansas Highway & Transportation Department in July,

2009.  The claimant was initially hired as a general laborer.  The claimant was

subsequently promoted to be a rest area attendant.  The claimant’s job duties

included cleaning restrooms, toilets, mopping, sweeping, and cleaning mirrors.  In

addition, the claimant performed lawn work which included weed-eating ,edging,

driving a tractor, and operating a blower.   The claimant stated that she also washed

sidewalks and picnic tables, emptied trash cans, as well as running the scales which

she described as taking trash cans at various weigh stations along the Interstate,

emptying the trash, and returning.  The trash cans weighed between fifty (50) to

seventy-five (75) pounds.  The claimant also worked at the West Memphis office

where she would assist in loading dump trucks with asphalt while operating a

loader, as well as putting fifty (50) pound bags of premix on the back of pickup

trucks.  The claimant operated equipment, as well as assisted in loading and

unloading tractors and other equipment, all of which was extremely demanding

work.  The claimant stated that prior to November 2, 2010, she was able to perform

all of her job duties.  (Tr.18-19)

It is undisputed that the claimant reported two (2) separate work-related

incidents, the first on November 2, 2010, and a second on February 8, 2011.  The

claimant stated that the first injury occurred when she was loading pallets on the
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back of a dump truck which did not have a tailgate.  The claimant maintained that

she climbed up on the dump truck and pushed the pallet to the back of the truck at

which time, “I felt a twinge.”  She stated that she continued working until lunch.  She

stated that after she realized her symptoms were more than a muscle pull, she

reporting the incident to her supervisor, Anthony James, who immediately placed

her on light-duty and referred her to the company physicians, Coast-to-Coast

Medical Clinic, for treatment.  (Tr.20-22)

The record reflects that the claimant was provided with light-duty until such

time that she was released to perform full work duties.  She stated that although she

continued to have difficulties, she performed full duties until a second work-related

incident occurred on February 8, 2011.  The claimant’s description of the second

incident was extremely hard to conceptualize.  The incident, as well as the

claimant’s prompt reporting and initial medical treatment is set out below:

Q     Can you describe for us what happened on that date?

A     The group that I was with, is Patricia Livingston, Ms. Brenda, Ms. Beatrice and
me, got told to go out and get a dump truck and unload the salt spreader off the
truck, the dump truck.  So we went over to the Lehi Office, drove over there, hooked
it up, drove out from under it, went back to the shop.  We got told to put an
attenuator on the back of the truck.

Q     Just so we can get a picture of this, how big is the salt spreader that you
removed or that was removed?

A     The salt spreader is as big as the dump truck.

Q     Is it a trailer that spreads, that holds and spreads salt?

A     No, sir, it’s a machine that slides in the back of the dump truck, so it’s as big
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as the dump truck is.

Q     Okay.  Was there any lifting involved with that?

A     No, sir.

Q     Now, when you were working on February 8, 2011, were you under any
restrictions from your doctors?

A     In November?

Q     No, in February 2011.

A     In February, no, sir.

Q     Okay.  Now you mentioned going back to the shop and hooking up an
attenuator.  Tell us what is an attenuator?

A     An attenuator is – the table that you are sitting at, sir, is that long, two tables
wide and that thick.  It is a –

JUDGE GREENBAUM: The record isn’t going to really reflect – you are
going  to  have  to  give us your best estimate as to length and width
because –

MR. WHITING: We can’t measure the table.

THE WITNESS: Understand, understand.  I’m going to say eight fee long, six
feet wide, three feet thick, piece of equipment that hooks to the back of the
dump truck.

BY MR. WHITING:

Q     How would you maneuver it into position to hook it up?

A     It’s got four wheels on all four corners and you have to wiggle it around to get
the four bolts to go in the holes.

Q     Okay, and were you receiving – did you do this by yourself or were you
receiving help?

A     We were receiving help.
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Q     And who – I think you have already indicated this but who was helping you
when you were doing that?

A     Ms. Patricia Livingston, Ms. Pat, excuse me, Ms. Brenda and Ms. Beatrice.

Q     Had you do that job before?

A     Oh, yes, sir.

Q     Had you done that job in between, for example, well, 2009 when you were
hired and 2011?

A     Yes.

Q     About how many times, if you know?

A     I don’t recall, maybe two or three.

Q     Did you experience any pain with this incident?

A     Yes, I did.

Q     And what did you feel?

A     I felt like somebody stabbed me in the back with an ice pick.

Q     Did you have any other symptoms other than the back pain?

A     No, sir.

Q     Did you report the incident of February 8, 2011?

A     Yes, sir, I did.

Q     And to whom?

A     Anthony James.

Q     What happened when you reported the injury?

A     When I was reporting the injury, we was trying to put the last bolt in, so I was
up under the truck a little bit, and I couldn’t get up and Anthony had to help me up
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because I was in tears and so much pain that I couldn’t get up by myself.

Q     As a result of this incident, what occurred next?

A     I went to the doctor.  I went to the office and filled out paperwork and I went to
the doctor and home.

Q     Okay, and which doctor did you see first?

A     Coast to Coast.

Q     Did you go there on your own accord or were you sent there by Mr. James?

A     There agin, sent there by Mr. James.  (Tr.27-30)

The claimant has not returned to work since the February 8, 2011, incident.

Although the claimant testified that she received some temporary total disability, as

well as medical treatment until her claim was controverted, the record reflects that

the claimant was actually paid full salary by the employer utilizing her sick and

annual leave prior to all benefits being discontinued.  After the respondents

terminated the claimant’s medical treatment, she stated that she went to her PCP,

Dr. Robert Chin, who scheduled the claimant for an MRI and referred her to Dr. Guy

L’Heureux.  An MRI of the lumbar spine revealed a large right posterior L5-S1 disc

herniation, as well as small diffuse bulging disc at L4-5 and small annual tear.  Dr.

L’Heureux, in turn, referred the claimant to Dr. Stephen Waggoner, primarily

because of the large disc herniation; however, as previously noted, all of the

claimant’s medical treatment, including health insurance, has been terminated.

On cross-examination, the claimant acknowledged that when she filled out

Employee’s Report of Accident on both November 3, 2010, and February 8, 2011,
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asking whether she ever sustained an injury to this part of her body before, she

answered, “No.”  The claimant explained that although she had sustained a prior

injury and received treatment for her back problems, she thought the question

referred to a work-related injury which is understandable because it immediately

followed a question concerning whether the claimant had ever collected

compensation for a prior injury.  (Tr.38-40)(Resp. Ex. A, pp.1-2)

The claimant candidly acknowledged that she received periodic chiropractic

treatment both before and after her November 2, 2010, alleged injury.  Further, the

medical record reflects that the claimant experienced muscle spasms both before

and after her work-related incidents.  It is equally clear that the claimant performed

significant and physically demanding work for the employer herein before February

8, 2011, and has been unable to work since being diagnosed with a large disc

herniation.

Kenneth McDermott was called as a witness by the respondents.  Mr.

McDermott is the manager of High Water Landing which builds boat houses and

piers for Horseshoe Lake Services.  In addition, High Water Landing has a

restaurant and grocery store which employed the claimant on a part-time basis

beginning September 20, 2010, through on or about mid-August, 2011.  Mr.

McDermott verified a document reflecting that the claimant earned $563.47 in

wages during the time that she was employed by his company.  He stated that the

claimant worked primarily as a waitress on a part-time basis as a favor to his wife
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who was going through some health issues.  Mr. McDermott acknowledged that the

claimant was a family friend.  Suffice it say that Mr. McDermott’s testimony is of little

probative value.  Mr. McDermott stated that the claimant had only worked a total of

six (6) days since May, 2011.  In the event the purpose of the testimony was to

show that the claimant was capable of working, I do not find that the nature of the

work and the wages received is gainful employment within the meaning of our Act.

Further, in the event respondents have proffered the testimony of Mr. McDermott

for the purpose of showing that the claimant is entitled to temporary partial disability

rather than temporary total disability, the testimony is of little value.  Our Courts

have held that where the claimant sustained a compensable injury while working at

one job, compensation benefits were properly based on wages from that job only

rather than on the combined incomes of that job and a second job held by a

claimant.  Hart’s Exxon Service Station v. Prater, 268 Ark. 961, 597 S.W.2d 130

(1980).

 Amanda Dinwiddie was called as a witness by the respondents.  Ms.

Dinwiddie’s testimony was offered to show that the respondents did not pay any

indemnity benefits to the claimant for either of her alleged injuries.  She

acknowledged that respondents initially accepted and paid medical benefits only

prior to controverting the claims in their entirety.  Ms. Dinwiddie testified that the

basis for disputing the claims was because medical records obtained by the

respondents indicated that the claimant had experienced muscle spasms prior to
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her workers’ compensation claims.

ADJUDICATION

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and in the
course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted in
disability or death;

3.    medical evidence supported by objective medical findings, as defined in A. C.
A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied.  Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The claimant has satisfied each and every requirement necessary to prove

that she sustained compensable injuries on both November 2, 2010, and February

8, 2011.  First, the claimant’s credible testimony concerning the occurrence and

prompt reporting of both incidents which are identifiable in time and place of

occurrence are undisputed.  Respondents showed good faith in meeting its

obligations under our Workers’ Compensation Act by providing the claimant with
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prompt medical treatment at Coast-to-Coast Medical in West Memphis, Arkansas,

following each incident.  As previously pointed out, following the November 2, 2010,

incident, the claimant returned to work and was provided with restricted duty until

such time as she was released to full-duty employment.  It is significant to note that

the claimant was eventually released to full-duty without restrictions by both Dr.

Lawrence Nichols, a chiropractor who had previously treated the claimant for

unrelated problems, as well as Coast-to-Coast who released the claimant to perform

her full duties which included lifting up to one hundred (100) pounds, shoveling

asphalt, sand, and gravel, picking up litter, driving a tractor with a bush-hog, driving

a  dump  truck, as well as repetitive motion activities.  (Cl. Ex. A, pp.36-38)(Resp.

Ex. A, pp.19-20)

Again, the record reflects that the claimant continued working her regular

duty until sustaining a second injury as the result of a specific incident on February

8, 2011, described above.  The claimant has not returned to gainful employment

since the February 8, 2011, incident.

Admittedly, the claimant sustained an injury and received chiropractic

treatment prior to either of her work-related incidents with the employer herein.  The

claimant candidly acknowledged that she had sustained prior injuries that required

chiropractic adjustments for what she described as pulled muscles.  However, it is

equally apparent that whatever physical problems that the claimant experienced

prior to her injuries with the employer herein were not disabling.  The record reflects
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that the claimant received limited and sporadic chiropractic adjustments  between

August  5, 2009, and November 2, 2010.  (Resp. Ex. A, pp.3-19) 

Respondents maintained that because the claimant experienced muscle

spasms prior to her injuries with the Arkansas Highway & Transportation

Department, her injury was pre-existing.  Respondents’ conclusion is simply without

merit.  Muscular strains and sprains which occur frequently in physically demanding

jobs are not the equivalent of a herniated disc which can be disabling.

Following the claimant’s February 8, 2011, injury, she was placed on

restricted duty which respondents failed and/or refused to accommodate.  After

respondents controverted the claim in its entirety, the claimant sought medical

treatment from her primary care physician who in turn referred her for an MRI and

further evaluation by an orthopedic specialist.  The MRI confirmed that the claimant

had a large right posterior L5-S1 disc herniation, as well as small diffuse bulging

disc at L4-5 level and a small annular tear.  The claimant was referred to Dr.

Stephen Waggoner for treatment of the disc herniation, but, to date, has been

unable to receive any treatment because respondents controverted the claim and

her health insurance has been cancelled.  (Cl. Ex. A, pp.74-80)

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of
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proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

The claimant contends, and the record confirms that the claimant sustained

injuries as the result of two (2) work-related incidents which have been identified by

time and place of occurrence.  Although the record reflects that the claimant

experienced some pre-existing physical problems and required occasional

maintenance treatment before November 2, 2010, whatever pre-existing problems

the claimant experienced were never disabling.  The record reflects that the

claimant had an extremely physically demanding job.  The claimant worked for the

employer more than one (1) year performing demanding work before requesting

medical treatment for the first incident on November 2, 2010.  Even following the

first incident, the claimant did not miss sufficient work to entitle her to temporary

total disability benefits and was eventually released to full-duty without restrictions.

The claimant’s course of conduct and work history reflect that she had an extremely
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strong work ethic.  The claimant has been unable to return to gainful employment

since February 8, 2011.  The medical evidence reflects that the claimant sustained

a large disc herniation as the result of the February 8, 2011, incident.  There is no

credible evidence that the disc herniation pre-existed the February 8, 2011, event.

After reviewing the evidence in this claim impartially, without giving the

benefit of the doubt to either party, I find that the claimant has sustained her burden

of proof, by a preponderance of the credible evidence of record.  Based upon the

foregoing, I hereby make the following:

AWARD

Respondent, Public Employee Claims, is hereby directed and ordered to pay,

to the claimant, temporary total disability benefits at the rate of $360.00 per week

beginning February 9, 2011, and continuing through an undetermined date when

the claimant’s healing period is determined to have ended and/or the claimant can

return to gainful employment.

Respondents are further directed and ordered to pay all outstanding medical

treatment related to the claimant’s compensable injury and respondents remain

responsible for continued, reasonably necessary medical treatment.  All medical

shall be paid in accordance with medical cost containment guidelines of

Commission Rule 099.30.

All accrued benefits shall be paid in lump sum and without discount.

Additionally, claimant’s attorneys, Wren Law Firm, are hereby awarded the
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maximum  statutory  attorney’s  fee  pursuant  to,  and  limited  by,  Ark.  Code  Ann.

§11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


