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STATEMENT OF THE CASE

On July 18, 2011, the above captioned claim came before the

Commission in Springdale, Arkansas for hearing. A pre-hearing

conference was conducted on January 31, 2011, and a pre-hearing

order filed February 2, 2011.  A copy of the pre-hearing order has

been marked as Commission’s Exhibit No. 1 with modifications and

without objection made part of the record. Prior to hearing on July

18, 2011, the parties agreed to the following stipulations:

1. The employee-employer-carrier relationship

existed on July 16, 2009.

2. The parties stipulated to the maximum

compensation rates through 2009.

3. The parties stipulated that there was no issue

related to compensability of the left ankle.
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Prior to hearing on July 18, 2011, the parties agreed to

litigate the following issues:

1. Whether the claimant sustained a

compensable injury to his lumbar spine on July

16, 2009.

2. The claimant’s entitlement to medical

services for his lumbar spine.

Prior to hearing, the pre-hearing order was modified to

reflect the above changes, including stipulations and issues to be

litigated and was admitted without objection. The claimant contends

that at all relevant times he was employed with the respondent when

he suffered the left ankle injury and that it was subsequently

determined that he also injured his low back as opined by Dr.

Dougherty.  The respondents contend that the claimant did not

suffer a low back injury on or about July 16, 2009. They contend

that he asserted a new injury to his lower back on March 15, 2010,

and that this injury would account for his current need for medical

treatment, if any. The respondents also contend that the claimant’s

problems associated with his lower back pre-existed his injury of

July 16, 2009, and deny there is any acute injury on the date in

question. The stipulations agreed to by the parties, as modified at

the hearing  on July 18, 2011, and modified in the pre-hearing

order are hereby accepted as fact.

From a review of the record as a whole to include medical

reports, documents and matters properly before the Commission and
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having had the opportunity to hear testimony of the witness and his

demeanor the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 45 year old male who began work for the

respondent in 1996, in California. The claimant started as a

merchandiser.  He had been a delivery driver for 12 years at the

time of his injury (Record, 7/18/2011, at p. 11).  Claimant worked

full time, fifty to sixty hours per week. The claimant drives

mostly by himself (Record, 7/18/2011 at  p. 12). On July 16, 2009,

the claimant was delivering “B in B boxes” to a restaurant in

Siloam Springs. The claimant testified that these types of boxes

are heavy, weighing twenty to fifty pounds (Record, 7/18/2011 at p.

16). On that day, claimant reported an injury to his left ankle.

The injury occurred while lifting the “B in B boxes.”  The claimant

stepped down on uneven ground, and felt pain in his ankle.  The

left ankle began to swell (Record, 7/18/2011 at p. 16).  The

claimant reported ankle injury to his supervisor (Record, 7/18/2011

at p. 17).  

The claimant on the day of the incident saw Dr. William

Kendrick who diagnosed him with a sprained ankle (Claimant’s

Exhibit No. 1, at p. 1).  He continued to treat with Dr. Kendrick

and Dr. Dougherty. The treatment and the claimant’s complaints from

July 16, 2009 to November 30, 2009, were related to an ankle

injury.  There was some concern about blood clotting in November of

2009.  A radiology report dated November 23, 2009, was negative for

blood clots (Clamant’s Exhibit No. 1, at p. 48). 
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On November 30, 2009, the claimant presented to Dr. Dougherty

with continued pain.  The claimant now complained of radiating pain

up the left leg to his thigh, as well as tingling in the toes of

his left foot (Claimant’s Exhibit No. 1, at p. 49). Dr. Dougherty’s

report on this date is the first time back issues are mentioned

(Claimant’s Exhibit No. 1, at p. 50). He notes no evidence of acute

injury but some pain with palpitation over the right lumbar

paraspinal muscles (Claimant’s Exhibit No. 1, at p. 50). He also

noted in the assessment “ankle pain and herniated disc” and

followed up with notations for the claimant to get an MRI.  He

advised claimant that the back pain was not caused by an injection

to the ankle (Claimant’s Exhibit No. 1, at p. 50). An MRI was

conducted on November 30, 2009, with noted results of:

“Degenerative desiccation and mild disc space
narrowing with a moderate generalized annular
disc bulge.  A focal small to moderate left
paracentral extrusion is present with abutment
of the descending left L5 nerve.  There is
mild neuroforaminal narrowing bilaterally. The
MRI also makes note of degenerative disc
desiccation with generalized annular disc
bulge flattening the anterior thecal sac.
Subtle increased T2 signal intensity is
present in the posterior annular fibers
consistent with a small annular tear without a
focal extruded fragment. The neural foramina
and central canal are preserved.” (Claimant’s
Exhibit No. 1, at p. 51)

The November 30, 2009, report from Dr. Dougherty and the MRI

were some four months after the incident on July 16, 2009 in which

the ankle injury occurred. Claimant continued to seek medical

attention.  During this time, he filed new injury claims in

November of 2009 and March of 2010.  The continued medical



G003544-Magana -5-

treatment resulted in a steroid injection (January 2010), and a

discectomy in April of 2010.  Claimant, during this time, continued

to see Dr. Dougherty.  He also saw Dr. Randolph, and a physical

therapist at Yumang Rehabilitation. It should also be noted that

claimant had three prior reports to the respondent’s job injury

call center that reported injuries with back pain.  These prior

reports were in 2002, 2003, and 2006 (Claimant’s Exhibit No. 1. at

56, 58 and Respondents’ Exhibit No. 2, at p. 2, 3).  Claimant

contends that at all relevant times he was employed with the

respondent when he suffered an original left ankle injury and it

was determined that he had also injured his low back as opined by

Dr. Dougherty.  Respondents contend that the claimant did not

suffer a lower back injury on or about July 16, 2009, respondents

contend that the claimant asserted a new injury to his lower back

on March 5, 2010 and that this injury would account for his current

need for medical treatment, if any. Respondents contend that the

claimant’s problems associated with is low back pre-existed his

injury of July 16, 2009,  and respondents deny that there is any

acute injury in question.  

DISCUSSION

A.C.A. §11-9-102(4)(A)(i) defines compensable injury as:

“An accidental injury causing internal or
external physical harm to the body...arising
out of and in the course of employment and
which requires medical services  or results in
disability or death. An injury is accidental
only if it is caused by a specific incident
and is identifiable by time and place of
occurrence.”
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The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury as defined under A.C.A. §11-

9-102(4)(A)(i). See also §11-9-102(4)(E)(i). Preponderance of the

evidence means the evidence having greater weight or convincing

force. Smith v Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W. 2d

442 (1947). Furthermore, to be compensable under the same burden,

the claimant must prove that the existence of  physical injury or

damage is supported by medical evidence. A.C.A. §11-9-102(4)(D)

requires that a compensable injury must be established by medical

evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings.  Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires that medical opinions addressing compensability,

must be stated within a reasonable degree of medical certainty,

A.C. A. §11-9-102(16)(B). The Arkansas Court of Appeals has

addressed this issue in previous opinions. The Court in 1998,

affirmed the Commission’s finding that the claimant did not sustain

a compensable injury when there was no evidence connecting

objective medical findings to an alleged specific incident, Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).

In the instant case, we must first address whether the

claimant sustained a compensable injury to his lumbar spine on July

16, 2009.  On that date, the claimant presented to Dr. Kendrick

with an ankle injury which he said happened while unloading soft
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drinks from a truck. Dr. Kendrick diagnosed a sprained ankle

(Claimant’s Exhibit No. 1, P. 1-6, 11-29).  Claimant, during his

treatment with Dr. Kendrick, did not complain of back issues.  This

treatment occurred from July of 2009 until August of 2009

(Claimant’s Exhibit No. 1, P. 1-6, 11-29). There is no notation in

Dr. Kendrick’s notes about low back pain related to the ankle

injury. Claimant began seeing Dr. Dougherty on August 21, 2009,

again complaining of ankle pain (Claimant’s Exhibit No. 1, at p.

30).  An MRI on August 31, 2009, shows results of a fracture of the

distal tibia laterally of with medial malleolus incomplete fracture

that was healing (Claimant’s Exhibit No. 1, at p. 34).  Dr.

Dougherty notes ankle pain and closed ankle fracture on October 1,

2009 (Claimant’s Exhibit No.  1, at p. 34). 

In November of 2009, claimant’s continued pain issues caused

Dr. Dougherty to call for another review of claimant’s left leg.

His concern was blood clots.  On November 23, 2009, a radiology

report showed  no signs of blood clots (Claimant’s Exhibit No. 1,

at p. 48).  It was not until November 30, 2009, that Dr. Dougherty

first notes that the claimant has radiating pain and tingling in

toes and states that he has a herniated disc. He sends the claimant

for an MRI (Claimant’s Exhibit No. 1, at p. 49, 50, and 51).  As

stated earlier the MRI results of that day show:

“a degenerative disc desiccation and mild disc
space narrowing with moderate generalized
annular disc bulge at the L4 and L5. They also
show a degenerative disc desiccation with a
generalized annular disc bulge flattening the
anterior thecal sac. A subtle increased T2
signal intensity is present in the posterior
annular fibers consistent with a small annular



G003544-Magana -8-

tear without a focal extruded fragment on L5-
S1.  The neural foramina and central canal are
preserved (Claimant’s Exhibit No. 1, at p.
51).  

Interestingly enough,  the claimant notified the respondent of

a new injury on December 1, 2009.  The date of the injury alleged

was November 23, 2009, seven days prior to the November 30, 2009,

MRI.  The injury was noted as leg strain (Claimant’s Exhibit No. 1,

at p. 67). Dr. Dougherty’s staff, in an email, stated that he [Dr.

Dougherty] feels that the back injury is connected to the ankle and

that the back is what is causing the ankle pain (Claimant’s Exhibit

No. 1, at p. 73.).  However, it is clear from the content and date

of the email that the staff member is referring to the November 23,

2009, injury.  They make no reference to the July 16, 2009,

incident.  In December of 2009, claimant begins to see Dr. Randolph

who references the November 30, 2009, MRI and notes a herniated

disc (Claimant’s Exhibit No. 1, at p. 79). In January of 2010, Dr.

Randolph treated the claimant with a steroid injection (Claimant’s

Exhibit No. 1, at p. 84). Noting that claimant is improving on

February 9, 2010 (Claimant’s Exhibit No. 1, at p. 86).  The doctor

notes that he is still a candidate for a discectomy and states that

he believes one hundred percent that his injury is work-related

(Claimant’s Exhibit No. 1, at p. 86). Again he makes no further

findings relating to or explaining his feeling that injury is work-

related.  He makes no further notes related to the July 16, 2009,

injury or the November 23, 2009, injury claim.  Then in March of

2010 the claimant is treated by Dr. Totten, yet again, for a low

back injury. The very first report Dr. Totten takes on March 5,
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2010, notes an injury to the back and left leg (Claimant’s Exhibit

No. 1, at p. 87).  Ray Yumang, a physical therapist makes note on

March 8, 2010, that the patient came to visit him for physical

therapy and reports that he hurt his back on Friday [March 5, 2010]

trying to lift a 20-pound object.  He reports:

“That he did not have any pain for a while,
had a history of pain in the left leg but it
appears to be low back related that radiates
down to the back of the leg area. It appears
to be more sacroiliac joint related. I do feel
that this injury occurred at work. I do plan
on working with him for more mobility and
decrease this pain (Claimant’s Exhibit No.1,
at p. 96).

Dr. Randolph then treated the claimant in April of 2010 for a

discectomy (Claimant’s Exhibit No. 1, at p. 102).  Here, as in

Ford, the claimant has failed to submit evidence connecting

objective medical findings to an alleged specific event, in this

claimant’s case, the event on July 16, 2009.

Claimant must prove by a preponderance of the evidence that he

sustained a compensable injury and the compensable injury must be

supported by objective medical findings.  Here the claimant has

failed to show that he sustained a compensable injury to his lower

back on July 16, 2009.  While he did sustain an injury to his left

ankle on that date and that injury has been accepted by the

respondents, he presented no testimony at hearing that would

convince the trier of fact to conclude that he injured his back on

July 16, 2009. 
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Additionally, his injury reports and the subsequent doctor

visits all noted the chief complaint as ankle pain. It was not

until some four months later after another injury report on

November 23, 2009, that low back pain was noted as a complaint.

Claimant’s reporting history shorts a pattern of detailed reports

of injuries.  Claimant always stated specifically what was wrong.

He did not state that he had back pain or injury in his reports

related to the July 16, 2009 incident. While doctors Dougherty,

Randolph, and Totten all make note that the back pain is

work–related, they never make a medical finding that the back pain

and need for discectomy is related to the July 16, 2009 event.

Clearly, many of their notes are related to the November 23, 2009,

and the March 15, 2010, injury reports and claims. A.C.A. §11-9-

102(16)(B) requires that medical opinions addressing compensability

must be stated with a reasonable degree of medical certainty.  Here

we do not have an opinion with any degree of medical certainty that

relates to the July 16, 2009 injury.  Most notable is the

documentary evidence submitted by the respondents in the form of a

peer review by Dr. Robert Holladay. Dr. Holladay conducted a review

of the claimant’s medical history and notes that he cannot

correlate the July 16, 2009, work event with an acute left disc

herniation at the L4 and L5.  He adds that a review of medical

records including a CT identified that clearly the only symptoms

were of the left ankle with objective diagnostics to correlate with

the swelling in the ankle, including a fracture of the distal tibia

laterally with medial malleolus incomplete fracture (Respondents’
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Exhibit No. 1, at p. 30). Claimant has not met his burden of proof

by a preponderance of the evidence to show that he suffered a

compensable injury to the lumbar spine on July 16, 2009.  He has

also not produced objective medical findings that support his claim

that he suffered an injury to his lumbar spine on July 16, 2009.

Based on the foregoing there is no causal connection between the

accident on July 16, 2009, and his lower back issues.  Claimant’s

issues with his lower back may be degenerative, may be related to

subsequent claims in 2002, 2003, and 2006, or they may be related

to subsequent injuries in November of 2009, and March of 2010.

These are questions of fact for another time and place.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has not proven by preponderance

of the evidence that he suffered a compensable

injury to his lumbar spine on July 16, 2009.

There are no objective medical findings to

support a back injury on July 16, 2009, and

there is no causal connection between the

ankle injury on that date and his low back

pain. Having not met the burden of proving a

compensable injury the claimant is not

entitled to medical services related to the

treatment of the lumbar spine.  



G003544-Magana -12-

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss the claim in its entirety.

IT IS SO ORDERED.   

                                                                 
                                 AMY GRIMES
                            ADMINISTRATIVE LAW JUDGE
                                         


