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Claimant, pro se, not appearing.

Respondents represented by Mr. Curtis L. Nebben, Attorney at Law, Fayetteville,
Arkansas.

I.  BACKGROUND

This matter comes before the Commission on Respondent’s motion to

dismiss.  A hearing on the motion was conducted on May 17, 2011 in Harrison,

Arkansas.  Claimant, pro se, failed to appear.  Respondents were represented at the

hearing by Mr. Curtis L. Nebben, Attorney at Law, of Fayetteville Arkansas.  No

exhibits were offered at the hearing; but the parties were afforded the opportunity to

review the Commission’s file in its entirety prior to the commencement of the hearing

and without objection, the entire file has been blue-backed to the record.  Great

pains have been taken to ensure compliance with Sapp v. Tyson Foods, Inc., 2010

Ark. App. 517, ___ S.W.3d ___; and pursuant to this decision, the blue-backed

documents have been served on the parties in conjunction with this opinion.
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The record reflects the following procedural history:

Respondents filed a First Report of Injury or Illness on August 24, 2009,

indicated that Claimant reported suffering a knee sprain on August 9, 2009 at the

Wal-Mart store in Harrison when he placed a box on a pallet.  Per the Form AR-2

filed August 31, 2009, Respondents accepted the claim.  The Form AR-4 filed

January 15, 2010 reflects that medical expenses and temporary total disability

benefits were paid.

On September 10, 2010, Claimant, through then-counsel C. Michael White,

filed a Form AR-C with the Commission in connection with this claim.  Therein, he

alleged that he injured his back on August 9, 2009 while pulling a pallet at the Wal-

Mart store in Harrison, where he was employed.  He designated the claim as one for

both initial and additional benefits.  Accompanying the form was a letter from

counsel that reads in pertinent part:

The claim respectfully requests that this matter be assigned to an
administrative law judge and that the matter be set for a hearing on the
claimant’s entitlement to all benefits requested on the AR-C at the
earliest convenience of the Commission.

The Clerk of the Commission assigned the claim to me, and preliminary

notices and prehearing questionnaire notices were issued to the parties on October

5, 2010.  I instructed Claimant to return his completed questionnaire to my office

within 20 days.  When this was not forthcoming, on November 4, 2010, I wrote his

counsel, giving him 14 days to comply.  I warned that failure to do so would cause

me to conclude that Claimant had withdrawn the hearing request and that the file



Madden - Claim No. F907549 3

would be returned to the Commission’s general files.  In conjunction with that letter,

my assistant sent an email to counsel on that date.  His response was:  “I am

working on the prehearing filings for this claim right now, and I will fax it shortly.”  His

response that date came in the form of a letter reading:

The parties are currently in the process of conducting discovery.
Consequently, the claimant requests that this file be returned to the
Commission’s general files.  When discovery is complete and the
parties are prepared for a hearing, we will ask that the file be
reassigned to you.

On November 5, 2010, I notified the parties by letter that pursuant to Mr. White’s

representation, the file was being returned to general files.

On March 9, 2011, the Commission received a letter from Mr. White in which

he stated that he was moving withdraw from representation of Claimant “due to

professional considerations.”  He asserted an attorney’s lien.  In an order entered

on March 30, 2011, the Full Commission granted the motion.

Respondents filed a April 8, 2011 a motion to dismiss the claim under Ark.

Code Ann. § 11-9-702 (Supp. 2009).  Therein, they alleged that the claim was

accepted with respect to the knee, that all authorized, reasonable and necessary

medical expenses were paid, that Claimant was not assigned an impairment rating,

and that he was released to return to work without restrictions on October 23, 2009.

They asserted that the claim was subject to dismissal under § 11-9-702 because

Claimant “has failed to make a bona fide request for a hearing within six (6) months

of filing the Form AR-C.”
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On April 11, 2011, I wrote Claimant, instructing him to respond to the motion

within 15 days.  This letter was sent by both certified and first-class mail.  While

nothing before me indicates that Claimant signed for and claimed the certified letter,

the first-class letter was not returned as undeliverable.  The correspondence was

sent to the address for him that was provided to the Commission–and as shown

infra, it is apparently still a good address.  However, no response from Claimant was

forthcoming.  I scheduled a hearing on the motion for May 17, 2011 at 9:30 a.m. at

the J. Smith Henley Federal Courthouse in Harrison, and sent the parties letters by

certified and first-class mail on April 28, 2011 to advise them of this.  Claimant, by

a “Rebecca Martin,” signed for his certified letter on May 12, 2011; and as before,

the first-class letter was never returned.  Respondents’ counsel, through a “Pam

Fields,” signed for their letter on May 3, 2011.

At the hearing, Claimant failed to appear; but Respondents appeared through

counsel and argued for dismissal of the claim under Ark. Code Ann. § 11-9-702(d)

(Supp. 2009).

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other matters

properly before the Commission, the following findings of fact and conclusions of law

are hereby made in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.
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2. The parties were provided reasonable notice of the motion to dismiss

and of the hearing thereon.

3. Claimant did not make a bona fide request for a hearing within six

months of the filing of his claim for additional benefits.

4. Dismissal of this claim is warranted under Ark. Code Ann. § 11-9-

702(d) (Supp. 2009).

5. This claim is hereby dismissed without prejudice.

III.  DISCUSSION

I find that this claim is one for additional benefits.  Thus, Ark. Code Ann. § 11-

9-702(d) (Supp. 2009) applies:

If within six (6) months after the filing of a claim for additional
compensation, no bona fide request for a hearing has been made with
respect to the claim, the claim may, upon motion and after hearing, if
necessary, be dismissed without prejudice to the refiling of the claim
within limitation periods specified in subsection (b) of this section.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996).

As discussed above, the sole hearing request in this matter was made in

conjunction with the September 10, 2010 filing of the claim itself.  Respondents at

the hearing argued that this request was not a “bona fide” one; i.e., it was not made

in good faith, and hence does not satisfy the requirement outlined above.  After

review of this matter, I concur.  Claimant, through counsel, was afforded 20 days to

file a prehearing questionnaire.  Only after 30 days, and notice from my office, did

he respond; but that response was simply to ask that the file be returned to general
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files pending the completion of discovery.  But discovery did not proceed.  Instead,

his Claimant withdrew, shortly thereafter, and no further action has taken place to

advance the claim.  I find that the hearing request was not a bona fide one.

Consequently, dismissal of the instant claim is warranted under § 11-9-702(d).

That leaves the question of whether the dismissal should be with or without

prejudice.  The Commission possesses the authority to dismiss claims with

prejudice.  Loosey v. Osmose Wood Preserving Co., 23 Ark. App. 137, 744 S.W.2d

402 (1988).  This includes claims dismissed under Rule 13.  Johnson, 55 Ark. App.

83, 929 S.W.2d 730.  In Abo v. Kawneer Co., 2005 AWCC 226, Claim No. F404774

(Full Commission Opinion filed November 15, 2005), the Commission wrote:  “In

numerous past decisions, this Commission and the Appellate Courts have expressed

a preference for dismissals without prejudice.”  (emphasis added)(citing Professional

Adjustment Bureau v. Strong, 75 Ark. 249, 629 S.W.2d 284 (1982)).  Based upon

the foregoing, the dismissal of this claim should be and hereby is entered without

prejudice.

IT IS SO ORDERED.

________________________________
O. MILTON FINE II
Administrative Law Judge


