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Respondents No. 1 represented by Mr. Andy L. Caldwell, Attorney at Law, Little
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Respondent No. 2 represented by Mr. David L. Pake, Attorney at Law, Little Rock,
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ISSUES

A hearing was conducted to determine the claimant’s entitlement to

additional benefits.

At issue is whether or not the claimant remains in his healing period, unable

to work pursuant to Ark. Code Ann. § 11-9-519, § 11-9-102; and whether or not the

respondents should be penalized for late payment of benefits pursuant to Ark. Code

Ann. § 11-9-802(e).

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.
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STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

August 8, 2007, at which time the claimant sustained a compensable injury at a

compensation rate of $562.40.  This claim has been the subject of a previous

hearing with opinions issued July 28, 2008, by this Administrative Law Judge;

March 23, 2009, by the Full Commission; and February 11, 2010, by the Court of

Appeals.

The claimant contends his benefits stopped without explanation.  His

attorney notified opposing counsel of the problem in June, 2010, to no avail.  The

claimant continues to receive medical treatment from Dr. Lee and a specialist

entitling him to continuing temporary total disability benefits from July 4, 2008, to

June 20, 2010. 

The respondents contend all appropriate benefits have been paid.

The following were submitted without objection and comprise the evidence

of record:  the claimant’s prehearing questionnaire response and exhibits contained

in the hearing transcript along with the deposition of adjuster Ellen McBrayer,

incorporated by reference.  Mr. Caldwell failed to file a prehearing questionnaire

response and complete the deposition of his witness prior to the hearing in

contravention of the Prehearing Notice.

The claimant was the only witness to testify at the hearing.

The claimant’s history of injury was summarized in the July 28, 2008,

decision.  At that time, the claimant had been diagnosed with a disc herniation at

L3-4, an annular fissure at L4-5, a suspected left paracentral disc herniation at L4-5

and multilevel degenerative changes.  His physician, Dr. Lee, released him to light

duty and referred him to a neurosurgeon, Dr. Crabtree.  The employer had no light
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duty available.  On March 10, 2008, the claimant filed to become a candidate for

county assessor.

At the 2008 hearing on the issue of compensability, the claimant was

awarded temporary total disability benefits from August 10, 2007, to March 10,

2008.  The appeals process was exhausted by March, 2010.  By letter dated June

10, 2010, attorney Brooks notified attorney Caldwell that the claimant had not

received a check for the award nor had she received her fee.  The claimant did not

receive his check until November, 2010, after attorney Brooks requested a hearing

and a prehearing conference was conducted on October 5, 2010, to set this case

for a second hearing.  Attorney Caldwell did not agree to pay any penalty (20%)

until a week before the hearing.

At the 2010 hearing, the claimant testified he found it physically difficult to

campaign as prolonged standing and walking aggravate his back and right leg pain.

He lost the election in November, 2008.

Adjuster Ellen McBrayer testified this claim was assigned to her on June 18,

2010, but she didn’t review it until August.  She spoke with attorney Caldwell about

this case on August 6, 2010, but he did not mention any problem with the claimant’s

benefits.

A payment history shows the checks for the claimant and his attorney were

issued in April, 2010, and sent to Mr. Caldwell.  Mr. Caldwell produced a cover

letter dated April 29, 2010, forwarding the checks to attorney Brooks, but the checks

were never received.  Ms. McBrayer did not know what happened to the checks.

Ms. McBrayer testified she was not aware of a problem with the checks until

October 20, 2010 (after the October 5, 2010, prehearing conference with the

attorneys).  She stopped payment on the first set of checks and reissued them on
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October 28, 2010.  They were mailed to attorney Caldwell the next day.  By cover

letter dated November 4, 2010, the checks were forwarded to attorney Brooks.

On December 2, 2010 (a week before the second hearing), attorney Caldwell

notified the Commission the respondents were willing to pay a 20% penalty.  The

claimant is requesting a 36% penalty, additional temporary total disability benefits

and additional medical treatment.

MEDICAL EVIDENCE

The 2008 transcript contains medical records up to March 21, 2008, which

are summarized in the July 28, 2008, opinion.

The claimant has received conservative treatment from general practitioner,

Dr. Lee.  He has found the medication and physical therapy to be beneficial and

would like to continue this treatment.  On April 8, 2010, Dr. Lee authored a letter

stating he had never released the claimant from his care.  The last physical therapy

report dated August 5, 2010, shows Dr. Lee authorizing more treatment despite the

notation that therapy had plateaued.

The claimant was also seen by Dr. Ted Lennard with Springfield

Neurological and Spine Institute.  The claimant’s physical examination revealed

abnormalities of the right lower extremity.  Dr. Lennard recommended epidural

injections and an EMG/NCV study.  The claimant declined the injections.  Dr.

Lennard released the claimant on July 7, 2010, noting “full activity release”.  On

July 8, 2010, Dr. Lennard’s report shows, “full work release”.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents argue the prior award of temporary total disability benefits

is res judicata and additional benefits cannot be awarded.  That argument is without

merit since there can be more than one healing period, Home Ins. Co. v. Logan,

255 Ark. 1036, 505 S.W.2d 25 (1974).
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The respondents also argue that because the claimant ran for public office

he is able to work.  The Court has held, however, that an unsuccessful attempt to

return to work does not bar additional temporary total disability benefits, Farmers

Cooperative v. Sidney Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002), Mountain

Valley Superette, Inc. v. Bottorff, 4 Ark. App. 251, 629 S.W.2d 320 (1982).  The

claimant testified that he found campaigning physically difficult and his medication

adversely affected him.  As a result, he limited the time spent at campaign events.

The respondents argue the claimant’s medical condition is unchanged so he

is not entitled to additional benefits.  The claimant testified he has lived with his

symptoms so long during the time the claim was controverted and in litigation that

he has become accustomed to the discomfort.  However, once the appeals process

was exhausted, he improved with medical treatment.  The healing period has not

ended so long as treatment is administered for healing, Elk Roofing Co. v. Pinson,

22 Ark. App. 191, 737 S.W.2d 661 (1987).  In the case at bar, Dr. Lee and Dr.

Lennard continued to prescribe treatment until the claimant reported improvement

and declined the injections.  Although the general practitioner has recommended

more physical therapy, I have given more weight to the specialist who has released

the claimant.  Therefore I find further medical treatment unnecessary at this time.

The determination of the end of the healing period is a factual decision for

the Commission.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982).  Based on the lay testimony and the medical evidence, I find the claimant

required medical treatment and was unable to work during the pendency of the

appeal until Dr. Lennard released him.

With regard to the late payment penalty, the claimant waited from the Court

of Appeals’ decision in February to November before he received payment of Court

ordered benefits.  Even after attorney Brooks notified attorney Caldwell of a
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problem, he did not communicate that information to his client until after the

claimant requested a hearing and the prehearing conference had been held.  There

is no question that Mr. Caldwell has been unprepared for both hearings and a 36%

penalty is warranted.

1. The Workers’ Compensation Commission has jurisdiction of
this claim.

2. The respondents are directed to pay the claimant temporary
total disability benefits from July 4, 2008, to June 20, 2010, as
he re-entered a second healing period and was unable to
work.  Further physical therapy is unnecessary.

3. The respondents are directed to pay the claimant a 36%
penalty for willful nonpayment of benefits.

4. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


