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Hearing before Administrative Law Judge Elizabeth W. Hogan on July 28, 2011, at
Monticello, Drew County, Arkansas.

Claimant represented by Mr. Paul W. Keith, Attorney at Law, Monticello, Arkansas.

Respondents represented by Mr. Phillip Cuffman, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of dependency benefits and attorney’s fees. 

At issue is whether or not the deceased’s parents and sister were financially

dependent on him pursuant to Ark. Code Ann. §11-9-111, §11-9-501, §11-9-502,

and §11-9-527.  The claimant also challenges the constitutionality of Ark. Code

Ann. §11-9-111, the statute barring recovery to alien nonresident siblings and both

parents.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

December 18, 2003, at which time the claimant sustained a compensable injury

resulting in death on December 24, 2003.  At the time of his injury, he was earning



-2-

sufficient wages to be entitled to a compensation rate of $305.00.  This case has

been the subject of a previous hearing with Opinions entered November 3, 2005,

by this Administrative Law Judge, June 21, 2006, by the Full Commission, and the

Court of Appeals on May 23, 2007.  Video depositions of Maria Guadalupe

Mondragon Vargas, Maria Guadalupe Mondragon Mondragon, and Gaspar

Mondragon Magana (taken March 5, 2010) were created pursuant to an Order filed

November 17, 2009, by this Administrative Law Judge.  The deceased had no

widow or children.

The claimants contend they were financially dependent on the deceased at

the time of his death, Ark. Code Ann. §11-9-527.

The respondents contend the parents cannot establish dependence and the

sister is ineligible pursuant to Ark. Code Ann. §11-9-111.

The following were submitted without objection and comprise the evidence

of record: the parties’ prehearing questionnaire responses and exhibits contained

in the transcript along with videotaped evidentiary depositions of the deceased’s

parents and sister.

The following witnesses testified at the hearing:  the deceased’s brother,

Elias Mondragon.  Although he spoke English, there were some communication

difficulties.

The deceased was injured on December 18, 2003, when the grandson of the

store’s owner accidentally shot an arrow into Sario Mondragon’s eye.  He died as

a result of this injury on December 24, 2003.  In a previous hearing, compensability

was determined and medical expenses and funeral expenses were awarded.  Now,

the deceased’s parents and sister seek dependency benefits.

Elias Mondragon testified his brother, Sario, (D.O.B. November 29, 1979)

came to live in the United States in 1998.  He began working for the respondent
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employer in 2000 and lived in a workshop on the premises.  He was provided water,

gas, electricity, lodging and earned $7.00 per hour for moving, repairing, and

refinishing furniture.  Sario Mondragon sent money to his family in Mexico in varying

amounts, (Tr. p. 8).  His father had broken his leg and his mother never worked

outside the home.  His sister lived with his parents.  Sario was illiterate and did not

have a car so his brother Elias drove him to the office to wire money ($250.00

weekly) and Elias filled out the forms.  Receipts were discarded after their parents

confirmed receipt of the money by telephone, (Tr. p. 14-15).  Later, Elias testified

his brother owned a truck.

The deceased’s parents are Gaspar (D.O.B. August 9, 1955) and Maria

(D.O.B. January 10, 1955) who were married in 1973 and had nine children.

Gaspar left school at the age of 14.  They have no car and live in a two room house.

He formerly worked at a sawmill but Gaspar is now unemployed.  He suffers from

arthritis but cannot afford medication.  He testified Sario would send them money

($250.00 – $280.00) every eight days, (Depo. p. 14-15, 20, 23).  One of Gaspar’s

children, Guadalupe (D.O.B. April 9, 1990) was 12 years old at the time of Sario’s

death, (Depo. p. 19).  The family has no documentation of the money orders

because their cardboard roof was destroyed by rain and they do not have a bank

account, (Depo. p. 10, 24-25).  Gaspar’s siblings are now helping the family

financially.

Testimony of the wife and daughter were corroborative.    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The claimant is seeking dependency benefits for the deceased’s parents and

a minor sister who reside in Mexico.  The deceased did not have a wife or children.

Ark. Code Ann. §11-9-102(9):

“Employee” means any person . . . whether lawfully or unlawfully
employed in the service of an employer. . . .
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In pertinent part, Ark. Code Ann. §11-9-527 provides:

. . . compensation for the death of an employee shall be paid to those
persons who were wholly and actually dependent upon the deceased
employee . . . in the following order of preference . . .

To the parents, twenty-five percent (25%) each . . .  (Emphasis
added)

To brothers, sisters, grandchildren, and grandparents, fifteen percent
(15%) each.

In pertinent part, Ark. Code Ann. §11-9-111 provides:

Compensation to alien nonresidents of the United States or Canada
shall be the same in amount as provided for residents, except that
alien nonresident dependents in any foreign country shall be limited
to the surviving wife or children or, if there is no surviving wife or
children, to the surviving father or mother whom the employee has
supported, either wholly or in part, for the period of one (1) year prior
to the date of the injury.  (Emphasis added)

Notably, Section III carves out a distinction between Canadians and aliens

from other countries.  It also bars both parents from receiving benefits at the same

time and it bars siblings and grandparents altogether from receiving benefits.

Section III is clearly at odds with the definition of an employee in Section 102 and

the list of beneficiaries in Section 527.  However, an Administrative Law Judge does

not have the power to declare a statute unconstitutional.  This issue is preserved

for appeal.

Based on the lay testimony of the deceased’s relatives, the fact that the

deceased was not married and had no children and the fact that he was provided

room and board, I find he did send money to his family in Mexico and they were

dependent on his support.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on December 18, 2003, at which time the claimant
sustained a compensable injury resulting in death on
December 24, 2003.  At the time of his injury, the claimant was
earning sufficient wages to be entitled to a compensation rate
of $305.00.
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2. If they have not already done so, the respondents are directed
to pay outstanding medical and funeral expenses awarded in
the prior decision, along with $500.00 to the Fund pursuant to
Ark. Code Ann. §11-9-502(b).

3. The deceased’s parents and minor sister were wholly
dependent on him for financial support.

4. Pursuant to Ark. Code Ann. §11-9-111, the respondents are
directed to pay dependency benefits to the deceased
employee’s mother.

5. All statutes are presumed constitutional.  Claimant’s argument
that Ark. Code Ann. §11-9-111 violates the Equal Protection
Clause of the Constitution is preserved for appeal.

6. This claim has been controverted and the claimant's counsel
is  entitled  to  the  maximum  attorney's  fees  to  be  paid  in
accordance  with  Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

7. If they have not already done so, the respondents are directed
to pay the court reporter, Margaret Norton’s, fees and
expenses within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).
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IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


