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ISSUES

This case was submitted on the record to determine the claimant’s

entitlement to payment of penalties and attorney’s fees.

At issue is whether or not the respondents should be sanctioned pursuant

to Ark. Code Ann. § 11-9-802 and §11-9-706.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. § 11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

October 21, 2009, at which time the claimant sustained a compensable injury at a

compensation rate of $301.00/$226.00.  This claim was the subject of a previous

hearing with an Opinion entered December 20, 2010, and an Agreed Order entered

November 16, 2010.
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The claimant filed a motion for non-payment of benefits pursuant to the

award which became final on January 20, 2011.  The claimant seeks $7,454.00 plus

penalties (36% or alternatively 20%) and interest on the award.  Mr. Peoples is also

owed $451.42 on the Agreed Order plus an additional fee for trying to enforce the

Agreed Order and the award.  The calculations for these amounts are contained in

the motions and e-mails.  The claimant notified the respondent of these calculations

and deadlines through e-mail as early as February 7, 2011.

The respondents contend that settlement negotiations were underway not

realizing the benefits awarded were unpaid.  The adjuster on the case was changed

and there have been some communication problems with the new adjuster.  The

delay is a mistake but not willful.

The following were submitted without objection and comprise the evidence

of record:  the Commission’s March 16, 2011, Prehearing Order and December 20,

2010, Opinion; the November 16, 2010, Agreed Order; the claimant’s February 17,

2011, Motion with attachments; the respondents’ reply to the Motion; the stipulated

facts filed March 28, 2011; and the parties’ briefs.

Based on a December 20, 2010, Opinion, the respondents were directed to

pay benefits (totaling $7,401.00) to the claimant plus attorney’s fees and interest.

The decision was received by the respondents on December 21, 2010, and became

due and payable on January 20, 2011.  The respondents did not appeal the

decision but made no payment on the award.

On February 15, 2011, claimant filed a Motion for a 36% penalty.  The

respondents paid the award on March 1, 2011, without penalties or interest.  On

March 18, 2011, the respondents agreed to pay interest, a 20% penalty, and

attorney’s fees but has yet to do so.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

The evidence of record shows egregious mishandling of this claim by the

employer and the carrier (not their attorney), from the start of this litigation.  The

claimant sent the respondents numerous e-mails reminding the respondents that

payment had not been received and warning that sanctions would be requested.

In pertinent part, Ark. Code Ann. § 11-9-802 provides:

(c)  If any installment payable under the terms of an award is not paid
within fifteen (15) days after it becomes due, there shall be added to
such unpaid installment an amount equal to twenty percent (20%)
thereof . . ..

(e) In the event that the Commission finds the failure to pay any
benefit is willful and intentional, the penalty shall be up to thirty-six
percent (36%) payable to the claimant.

The term “installment” includes interest.  Couch v. First State Bank, 49 Ark.

App. 102, 898 S.W.2d 57 (1995).  The “due date” of the award attaches 15 days

after the appeal time has expired so the carrier actually has 45 days to make a

payment.  Johnson v. American Pulpwood Co., 38 Ark. App. 6, 825 S.W.2d 827

(1992) and Ark. Code Ann. § 11-9-711(a)(1).  Subsection (c) penalties do not apply

to medical expenses or attorney’s fees.  Smith’s Store v. Kirker, 6 Ark. App. 222,

639 S.W.2d 751 (1982).  However, subsection (e) applies to any benefit not just

installments to the claimant.  Cooper Tire & Rubber Co. v. Richard Angell, 75 Ark.

App. 325 (2001).  And the Commission has the authority to award a double

attorney’s fee where the claim has been put in jeopardy a second time.  Harvest

Food v. Washam, 52 Ark. App. 72, 914 S.W.2d 776 (1996).

One of the purposes of the statute and case law is to put the economic

burden of litigation on the party which makes litigation necessary by controverting

the claim.  Prier Brass v. Weller, 23 Ark. App. 193, 745 S.W.2d 647 (1988).

The respondents’ defense to non-payment of the award is two-fold.  Mr.

Ryburn “testified” that the adjuster changed departments from workers’
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compensation to liability claims (thereby creating a black hole in the universe) and

settlement negotiations were underway (which the claimant promptly rejected).

The adjuster defense is not persuasive.  The carrier’s obligations do not

cease because the adjuster left, was on maternity leave, or had a backlog of cases.

Likewise, the Commission has rejected defenses based on computer errors and

office renovations.  Neglect of a case can be willful and intentional.  The claimant

is waiting on temporary total disability benefits at only a fraction (66 2/3%) of her

former salary to pay bills.  Benefits must be paid in accordance with the statute and

the Commission’s orders.

The settlement defense is also unpersuasive.  The Commission is not privy

to settlement negotiations.  A settlement offer after non-payment of benefits to an

injured worker who has been without income during investigation, controversion,

discovery and litigation could be construed as coercion to accept the settlement

offer.  Benefits must be paid in accordance with the statute and the Commission’s

orders.

After reviewing the evidence, the history of this claim, and the respondents’

delay even with the claimant’s reminders and warnings, I find the respondents have

willfully and intentionally failed to pay benefits to the claimant and are in contempt

of the Commission’s order.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on October 21, 2009, at which time the claimant
sustained a compensable injury at a compensation rate of
$301.00/$226.00.  This claim was the subject of a previous
hearing with an Opinion entered December 20, 2010, and an
Agreed Order entered November 16, 2010.

2. The respondents are directed to pay a 36% penalty to the
claimant pursuant to Ark. Code Ann. § 11-9-802(e) on all
benefits paid after January 20, 2011, including medical
expenses and attorney’s fees.
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3. The respondents are directed to pay $5,000.00 in contempt
charges to the fiscal officer of the Commission pursuant to Ark.
Code Ann. § 11-9-706.

4. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. § 11-9-715, § 11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. § 11-9-715 was amended by
Act 1281 of 2001, limiting attorney’s fees on medical benefits
and services for injuries after July 1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§ 11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al. v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


