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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On August 23, 2010, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the
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course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.  The issue of

reimbursement for out of pocket expenses was removed from consideration by the claimant.

The testimony of Sheila Milton –  the claimant, and Rodney Milton, coupled with medical

reports, and  the prior hearing record to include all exhibits, comprise the record in this claim.

DISCUSSION

Sheila Milton, the claimant, with a date of birth of March 23, 1961, completed the  7th

grade and later obtained her GED in 1983.  The claimant has not received any additional training

or education beyond the afore.  The claimant commenced her employment with respondents #1 on

or about February 14, 2006.  

The claimant’s employment history reflects that with the exception of her employment at

Addison Shoes while working on a government contract, and her employment as a cashier at the

Exxon Station, she worked minimum wage jobs.  The claimant worked as a cashier at an Exxon,

which was a family-type business, with duties which also included unloading supplies.  

Later, the claimant was employed at Wal-Mart for about four (4) months earning $5.25

per hour.  The claimant’s job title at Wal - Mart was ICS, with duties of stocking shelves.  The

claimant sustained her first work-related injury in the employment of Wal-Mart in October 2003. 

The afore injury was first described/diagnosed as a dislocated left hip, which the claimant

sustained while stepping down off of a ladder.  On December 13, 2004, the claimant was

evaluated by Dr. Harry Friedman, a Memphis neurosurgeon, pursuant to a referral of  Dr. Jeffrey

Barber, her primary care physician, for treatment of her symptoms of pain and weakness in her left

leg.  
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By the time the above symptoms developed, the claimant had returned to the employment

of Addison Shoes, from which she had previously been laid off. The claimant estimates that she

worked a total of over twenty (20) years at Addison Shoe.  In outlining her various jobs and

duties during the afore, the claimant testified:

Okay.  I was a service girl.  I was a lead floor lady.  I was
a machine operator from one end of the factory to the other.  I 
made the shoes, so I was a top stitcher, stay, bar, eyelet, just any-
thing to put the shoe together until it went to the other part of the
plant.

Well, you have bundles of combat boots.  We had govern-
ment contracts, so we had bundles of combat boots.  You know, 
there was 24, 12, 12 pair, 24 pieces that were bundled, the top part
of the boot and the bottom part of the boot, and you had to lift, you
know, and put them up on the shelves in a set order.

And match them up.  Pull them, you know, to the station
where the people had put them together.

Oh, that was - - well, from the time you clocked in, you 
know, you had one break.  My job was to match the - - go pick the
work up, match it, haul it.  That all day long.  Match it, haul it, all
day long.  Just pick it up, drag it, you know, cases of work.

Well, see, that’s different - - different stages of it.  There 
was at one time that I was a machine operator, so I sat at a machine,
and, you know, you had to lift there - - you lift your cases up and put
them up on a table, the same.

The size, well, let me see.  I’d say a regular size combat 
boot, and when I mean regular, I mean about a size 11, 10 and a 
half, 11, was about 20 pounds.  That’s with your front and your
back, you’ve got your quarter and your vamp (phonetic). (T. 14-15).

 On January 19, 2005, the claimant underwent a partial hemilaminectomy at L5-S1 on the

left with removal of the ruptured disc, under the care of Dr. Friedman.  The medical evidence in

the record does not reflect documentation of appreciable active medical treatment being received
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by the claimant regarding her low back subsequent to February 17, 2005.

Once the claimant was released to return to work following the January 19, 2005, surgery

by Dr. Friedman, she commenced employment with Dollar General Stores.  The claimant

estimates that she was off work for three (3) months following the January 19, 2005, surgery by

Dr. Friedman. 

The claimant asserts that she recovered from her injury as a result of the surgery and that

the only restrictions on her physical activities were self-imposed.  Specifically, the claimant

maintains that she used “common sense” in performing any lifting activities, limiting same to no

greater than fifty (50) pounds without assistance.  The claimant was employed by Dollar General

Store for three to four months before quitting for more pay with respondents #1, $6.50 per hour. 

The claimant testified that she was earning $5.00 plus an hour at Dollar General.  Claimant’s

testimony reflects, regarding her employment with Dollar General:

I didn’t have no restrictions.  I could do what I wanted
to do.  I unloaded trucks at that dollar store.  I just worked like
I normally worked. (R1X1, p. 26).

On May 5, 2006, the claimant sustained an injury to her back, the compensability of which

was the subject of a October 31, 2008, before the Arkansas Workers’ Compensation Commission. 

As a result of the afore, the claimant’s injury was adjudicated compensable with a residual12%

permanent physical impairment. 

The claimant underwent her first surgery under the care of Dr. Samuel E. Murrell, III, in

connection with the May 5, 2006, compensable injury on September 7, 2006.  The testimony of

the claimant reflects that she did not work any place between the May 5, 2006, injury and her first

surgery of September 7, 2006, nor did she work anywhere until her second surgery of March 8,
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2007.  Regarding the progress of her symptoms following the March 8, 2007, surgery, the

claimant testified:

It’s not - - it’s - - I don’t really know how to put it.  It’s
worse.  It’s a different kind of pain.  It restricts, you know, me from
doing things like I normally do.  You know, I’d, for instance, just 
basically walking across a straight floor, you know, if I walk across
the yard, it’s off balance, boom, it throws me off, you know, I fall.
The tip of my toe, the leg, if I stand very long.  I mean, in my mind
the leg is coming up, therefore, it don’t - - it - - and then there I go
tumbling.  (T. 17).  

The medical in the record reflects that on May 1, 2007, the claimant was admitted to Methodist

Hospital under the care of Dr.  Murrell with a preoperative diagnosis of “right L4-5 radiculopathy

with migration of Capstone interbody device”, and underwent a right L4-5 hemilaminotomy

revision with removal of Capstone interbody device.   The claimant’s testimony reflects that her

present symptoms remain the same as they did following the March 8, 2007, surgery:

It’s - - it’s the same.  I can’t do nothing, it’s all - - it’s restricting
to me.  It’s just won’t let me do nothing.  When I - - I try - - I try to 
vacuum, I try to do something.  If I, for instance, cook, I can’t cook, 
stand in the kitchen at a sink for periods of time.  Then, I have to go 
lay down because it won’t let me.  I’ll have spasms in my leg, you know,
across my back.  It just, it hurts all the time, it never quits. (T. 18).

The claimant estimates that the furthest that the furthest walking she does is to her mailbox, a

distance of approximately 100 yards.  Claimant added regarding the afore:

And I’m not - - I don’t really - - that’s just me saying that, 
because it’s just like the length of my apartment and another I’d say
40 feet.  So I really don’t know, I’m just - - 

It - - it more or less has it on the legs, the effect in my legs.
It causes them to spasm.  I have spasms real bad, and it’s just - - when
I do, the leg will fall.  And it - - it’s like lightening.  I don’t really know
how to explain it.  More like a toothache or earache that’s, you know,
just bam, bam, that’s what it’s like in my legs. (T. 18-19).
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The claimant has not done any work since the May 5, 2006, injury in the employment of

respondents #1.  The claimant explained, regarding the afore:

Because my back won’t let me.  It - - the ability that I had, I
don’t have no more.  I can’t do things the way I used to.  I’m restricted.
If you would say, you know, the determination is there.  Don’t get me 
wrong.  I want to.  It’s just it won’t let me.  If I do something, for instance,
I am down for three days, you know, it just - - it just won’t let me.  I 
suffer from it.  It’ll put me flat on my back.  (T. 19).

The claimant testified that before the May 5, 2006, injury, she engaged and enjoyed the activities

of fishing, hiking, swimming, camping and shopping.  Since the afore injury, claimant’s testimony

reflects regarding outside activities:

I went two times this year on the fishing part, and I had to go
- - I walked from the vehicle to the fishing hole, and I was in the bed
for three days.  I couldn’t fish no longer, which I have a chair, and I 
tried to fish, but I couldn’t even fish.  I couldn’t even enjoy it because
the pain was too bad.  Then I went home and had to lay back down. 
So that put me down for a couple of days.  It seems like every time I 
do something like that, it puts me down flat on my back. (T. 19-20).

As far as the most exertional activity that she has engaged in over the past couple of years, the 

claimant testified:

Yeah.  It’s hard to go to Walmart, truthfully.  I won’t be in 
there no more than ten minutes, if I go.  Most of the time, my husband
or my daughter goes for me.  Because I can’t - - when I start walking 
on the concrete, than there goes the spasms.  Within ten minutes, I’m 
going to have spasms.  The medication they give me, it keeps them down,
but it doesn’t prevent them from happening.  So I would say probably 
Walmart, or, you know, I would love to go to the mall.  I have not been
to the mall since this accident at all.  (T. 20).

Claimant denies that she has been able to perform any activity for a sustained period of time up to

eight hours since her May 5, 2006, compensable injury, adding:

I haven’t done anything.  I can’t even wash dishes for ten
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minutes without it acting up and putting me down.  (T. 20).

The claimant acknowledged that she has been in a couple of motor vehicle accidents since

the May 5, 2006, work-related accident.  In elaborating of the motor vehicle accidents, the

claimant testified:

The first one, I was in Beebe, and it was a hit and run.  He 
hit me on my driver’s side and it rammed my knee and I had to have
my knee fixed, but, you know, I was fine. (T. 21).

The evidence discloses that the claimant underwent surgery on her right knee under the care of

Dr. Spencer Guinn, a Jonesboro orthopedic surgeon.  Claimant denied that the July 2008, motor

vehicle accident caused any injury to her back.  Further, she maintains that she full recovered for

the right knee injury and surgery within several weeks. (R1X1, p. 21-22, 33).  The testimony of

the claimant further reflects, regarding the motor vehicle accidents:

No, it’s the same [her back].  It stays the same.  And on the 
second one, now, I was rear-ended on the second one, but it make me
sore from head to toe.  But I had them run 900 tests and they told me 
that I was okay, that it was just my muscles tensed up from the hit.  It
just tensed everything up, so it make me sore from head to toe.  But
my doctor said everything was okay so - - (T. 21).

The claimant concluded that the condition of her back was the same after the motor vehicle 

accidents as it was before.

During her January 21, 2010, deposition the claimant provided testimony regarding her

efforts to find employment since she last worked for respondents #1ast the time of the May 5,

2006, compensable injury. (R1X1, p. 10-13).  During the hearing, the claimant testified:

No, sir, I haven’t.  I don’t see anybody hiring me in this shape.
Even if they were to hire me, I couldn’t work.  I mean, I want to work,
I’m a physical get in there and go type person, but the get up and go 
will put me flat down on my back.  It affects everything.  It don’t just
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affect - - it affects my bladder, you know, it affects everything.  The
damage affects everything, every - - everything, from my home life
to, you know, I would love to, for instance, go sit at a computer, if I 
had knowledge, or whatever, but sitting there, that’s not reality to me
because I know it can’t happen.  Because I can’t sit there. (T. 21-22).

The claimant testified regarding the amount of time she has to lay down due to residuals of her 

May 5, 2006, compensable injury:

That’s - - I’m in the bed flat on my back all day long until
I get up and get something to eat.  I try to sit on my furniture.  I can’t
sit on my furniture anymore.  I sit on the edge of my couch where the 
board is to brace my back to give me, you know, so it don’t give, or 
a kitchen chair.  Other than that, it’s probably - - if I’m not laying flat
on my back on the couch, I’m laying flat on my back on the bed.  And 
that’s seven hours a day. (T. 22).

Regarding her prescription medications, the testimony of the claimant reflects that she is

on Cymbalt; 60 milligrams of Morphine Sulphate three time a day for pain; Xanax; Soma; and

Percocet.  Claimant noted that Dr. Franks discontinued the Duragesic Patch, explaining:

Yes.  It’s - - it’s - - you know, it pops off.  I have these sweats,
and it pops off.  In the summer, it’s real hard to stay on.  So most of the
time, we shift - - we’ve worked out where we can do the morphine in the
summer and switch back to the patch in the winter.  But, you know, when 
I - - the morphine does not stop the pain as much as the patch.  I’d like to
have the all the time, but it won’t stay on.   So, therefore, I don’t get the 
medicine and then I end up in more pain.  (T. 23).

Claimant described the side effects form the pain medication:

Yes.  Loss of memory, dizziness.  I can’t concentrate.  Nausea,
you know, some days are better than others.  Don’t get me wrong, I 
have good days sometimes, far and in between, but I’ll have a good day.
But the bad days overrun the good days.  Now, it seems like I don’t 
have no good days.  (T. 23).

The testimony of the claimant reflects that she has fallen on several occasions, which she

attributes to residuals of her compensable May 5, 2006, injury.  Regarding the afore, the claimant
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testified:

If I’m up on my feet very long, my legs give away, and even
though in my mind they’re stepping like I’m stepping, they’re not.  My
left foot will tip and then I’ll fall over.  The last time I fell, I jammed my
shoulder and they had to give me injections in my shoulder.  So my 
footing is - - where a normal person can walk across without feeling 
anything, with this device, if I’m off a hair, I can feel it tug and then, 
boom, there I go.  And that’s another thing with walking, I’m scared to
walk because I don’t want to fall.  I fell once and the concrete is put 
together in my apartment where my step is, I hit my head.  If he wouldn’t
have caught me, it probably would have done more damage, but it just 
barely cracked my head.  So my footing is off.  I don’t have no balance
at all. (T. 23-24).

The claimant attribute the development of the problem with her footing to nerve damage from 

her surgeries growing out of the May 5, 2006, compensable injury:

Oh, that developed with my surgeries, the nerve damage.  With 
- - with my - - the September surgery, that was, yes, it would have been 
my September surgery because I was in the apartment B and that’s when
I fell and hit my head.  Yes. (T. 24).

The testimony of the claimant reflects that she has restrictions on the amount of time she

can ride in an automobile, because of residuals of her injury:

The only time I ride is if I have to - - a long ride is like going
to your office in Little Rock, and I struggle getting there.  But the 
longest I’d say is two hours to Little Rock, and I go once a year I think
I’ve been there.  Other than that, it is no more than ten minutes.  I can’t
do anything to get far from home like that.  I just can’t.  It’s just too
painful. (T. 24-25).

The claimant does have a valid driver’s license, and testified:

I was driving a little bit with my grandson, but I’m having 
spasms so bad, I was afraid, so I told him mom, you know, I didn’t 
feel comfortable driving because I never knew what my legs were
going to do.  So I haven’t drove in a while. (T. 25).

The testimony of the claimant reflects, regarding the heaviest thing she has lifted of the past 
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couple of years:

My pillow.  I don’t even make - - I can’t even pop my comforter
to try to make my bed.  I have to walk all the way around the bed and
then to pull to stretch my sheets, I don’t pop a sheet, I don’t lift up like
this in anyway.  

Well, the only part of bending that I have a problem is getting
in a bathtub.  I have a problem getting in and out of the bathtub.  Because
I have to roll over on my side, get on my hands and knees, and, you know,
work myself up with the faucets.  I can’t just push up or squat.  Used to,
you know, I could squat and get up, I can’t even do that no more.  It’s
- - I guess it done something to the nerves in my legs.  I can’t do that. (T. 25).

The claimant provided a description of her typical daily activities, noting that she had to go back 

to bed and lie down to get relief every day:

That’s everyday.  I am in the bed everyday.  The only time I 
get out of bed is to go either to the mailbox, visit my mother, and my
mother lives in the apartment right across from me, and that’s it.  You
know, I use the restroom.  My husband fixes my meals.  So I don’t - - 
I don’t do that.  I’m in the bed all the time.  This is the most I’ve been
up.  I don’t - - I don’t even go to the ball games anymore.  I used to go 
to my grandson’s ball games, but I can’t sit there anymore.  It’s - - I just
can’t sit there.  It hurts to sit there.  And I miss - - I miss that.  (T. 26).

The claimant testified regarding the impact the injury has had on her relationship with her 

husband:

It has.  Yes, it has.  I’m on the verge of being divorced.  It - -
you can’t do you wife - - you can’t be a wife - - he is having to wait on
me hand and foot.  I was hoping it would get better, but it seems to be 
getting worse.  You know, not being able to do the things you do or - -
it’s hard, not only physically, but mentally.  It’s just takes a toll.  It makes
you - - makes you feel like you’re not worth anything.  

From my back, you know.  You don’t realize how much some-
thing like that affects you life.  But it affects in every aspect, not just, 
you know, not just getting up and going to work.  It’s just the tiny things.
The getting up, squat and sitting on the toilet, you know, taking a bath,
or putting your pajamas on or trying to get in these jeans today because 
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I hardly ever - - it’s always sweats, something loose.  You know, it - - it
takes a toll out of a person, and you would - -  I hoped with that surgery, 
that last one, that it would fix me, because I - - he told me it would.  And 
it did fix the part on the burning of the foot, but it caused all these other
problems with my bladder, with my leg falling, and it - - it’s hard.  It’s 
really hard.  It don’t matter how much medicine they put you on, you know,
to try to stop it, they can’t put you back to normal.  Normal isn’t there any-
more.  It’s - - it’s hard.  You know, my grandson, he’ll be 11.  The St. 
Louis Cardinals come and picked him off the filed and he had a game to
go to, I didn’t get to go to that one either because I couldn’t.  I miss that.

Because of my back.  I can’t go and sit on the bleachers.  You 
know, I got where I would drive up there and sit in the car, but I couldn’t 
sit a whole game, I would have to go home because I would start having 
spasms all because of my back, my back, my legs.  But it’s the device 
that’s in me, you know, it’s devastating.  People - - people don’t realize 
how bad it is until you have something taken away from you that you’ve 
had all your life.  You know, I have been able physically to do anything 
because I didn’t have the skills - - book skills, you know, but, manually, 
I could do anything they had me to do and I did it well.  But, now, I can’t 
do that.  The memory, you know, my memory is just scattered.  The 
medicines he’d got me on to try to keep me comfortable have got me 
scattered.  You know, and I’m - - I don’t want no more surgeries, I don’t
want no more blocks, you know nerve blocks.  I’m already full of scar
tissue from this surgery, and every time they give me an injection, there 
is more scar tissue, more pain, and I don’t want it.  I just want to be 
human, I guess you could say.  I don’t even feel human because you can’t
- - you can’t do thins you used to do.  All because of an injury that you
wouldn’t think would cause this much pain.  I wouldn’t have thought that 
this would have caused me this much in a million years, but it has, and I
can’t take it back.  The older I get, the worse the device in my back, I can
feel it.  I don’t know if its’ because, you know, the shoe I wear.  As you
see, they’re just regular tennis shoes, no heels, no boots, no more.  I can’t
even wear an outfit with heels.  Everything has changed, it’s just changed.
(T. 26-28).

The claimant explained that the above device she referred to in her back in the fusion.  With

respect to any movement in her back, the claimant testified:

It - - on my left side, and I am having problems with my right
side that I never had before this.  He fused the right side as well.  You
know, I don’t have problems with the right side.  Now, I have problems
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with the right side.  It’ll - - it’s - - it’ll get in my hip and it feels like my 
hip is dislocated, and all it is is nerves, a nerve flares up.  For instance, 
a monthly on a woman, when she swells because she bloats because it’s
her monthly time, it affects me as well.  It just makes everything go 
haywire.  I don’t know how this thing is in my back, but what I do know
is it affects my whole being.  You know, I’m not the person - - I used 
to be cheerful.  There was - - I was - - I don’t even want to do anything 
because I’m afraid I’m going to get hurt.  And then when I do decide, 
well, Sheila, you’re going to do this today, I end up flat on the back 
because I did it.  I love to cook.  That’s - - that don’t happen no more, 
either.  I baked a cake two weeks ago, and just mixing the cake standing 
up in the kitchen and blending, that put me flat on my back as well.  It’s
not that I don’t try, I do try, and I am hardheaded, and I will go at it, and
then I suffer.  I’m back down again.  So it does affect me.  It affects me 
all the way around.  Not only me.  It affects my family. (T. 29).

The claimant now receives Social Security Disability benefits in the amount of $592.00,

per month.  Claimant noted that she earned the afore weekly while working at Addison Shoe. 

The claimant elaborated on her earnings while employed at Addison Shoe:

Well, it just depended.  I was a production.  It just depend - - I 
was the person that they came to to do almost anything that needed to 
to be done in that fitting room.  So it would go anywhere from $7 an hour
to $10 an hour.  I made sometimes $117 a day on a production line.  You
know, that’s slinging them boots, you know.  You - - the money’s there to
make.  It just was in , you know, sessions.  Sometimes, it’d be there and 
sometimes it wouldn’t.

Shoot, if it was at Addison’s and I had a contract, oh, I could make
five, $600 a week.  Now, that’s before it was taxed now and my insurance 
and stuff taken out. (T. 30).

During cross-examination, the claimant acknowledged that she is able to read and  write as

well as perform simple math, however added:

Sometimes.  Sometimes, if you don’t use your brain, it just 
don’t work right.  Sometimes, I mean, yes. (T. 32).

The claimant concedes that at the time of her January 21, 2010, deposition she testified that she



13

was able to drive.  Further, the claimant acknowledged that at the time of her deposition she

testified that she was walking up to three blocks, and that she was able to go to the grocery store

by herself.  In terms of sitting and weeding her flower bed, contrary to the testimony provided

during the deposition in which claimant testified that she was able to sit for up to two (2) hours

son long as she could take occasional breaks, the testimony of the claimant reflects:

I don’t remember saying that, but if, I guess if I - - 

No, I’ll have to say - - I can’t say one way or the other.  I will
try to sit there two hours.  I really never have - - truthfully, I’ve never
timed myself sitting. (T. 33).

The claimant’s testimony reflects that she does not know if she could perform a sedentary job,

which allow her to take occasional breaks, for eight hours, although she would be willing to try.

The testimony of the claimant reflects that following her released by Dr. Murrell with a 20

pound lifting restriction as a result of the May 5, 2006, injury, she contacted respondents #1 about

returning to work:

I called - - I may have called her and she told me we don’t
have light duty.  Somebody told me that they didn’t have light duty
and I don’t remember how it came about, whether it was my workmen’s
comp nurse, I really don’t recall. (T. 37).

With respect to her employment efforts thereafter, the claimant testified:

I went to Crestpark [Nursing Home] it seemed after the first - -
after the surgery in September, it seemed like I went to Crestpark, but

 I - - truthfully, I really don’t know which one because the surgeries are
all run together and I just don’t know.  It’s been awhile. (T. 37).  

The claimant’s hearing testimony reflects that she has not tried to find any employment since her

last surgery:

The last - - I say last.  The last surgery was devastating and I
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ain’t over that.  I can’t do nothing. (T. 38).

In reconciling her hearing testimony with that of her January 21, 2010, deposition testimony, the 

claimant testified:

If it is, I don’t remember and I don’t - - I really don’t remember.
If it is, that’s not - - I know that I have not been right since this last 
surgery.  I don’t recall what I told you in that deposition. (T.39).

The claimant acknowledged that she listed back pain, high blood pressure, migraines, and

depression as disabling conditions in her filing for Social Security Disability benefits.  The

claimant testified that she has been diagnosed with anxiety and gastric reflux disease.  The medical

records also reflect a diagnosis of obesity.  The claimant denies that she continues to have

problems/symptoms relative to her right knee growing of the motor vehicle accident.  While

acknowledging that she had undergone an injection in her left shoulder for pain, claimant asserts

that she is no longer having problems or symptoms in the shoulder.  

The claimant testified that she has had migraines dating back since she was 13 years old. 

The claimant has also been diagnosed with TMJ.  While acknowledging that she has had pain in

her neck in the past, claimant denies that she continues to have neck pain.

Claimant maintains that she is unable to work eight hours a day, five days a week due to

residuals of her compensable May 5, 2006, injury.  Regarding any prohibition from her doctors

with respect to the afore, the claimant testified:

I don’t - - I don’t know.  I don’t - - I don’t guess.  I don’t really
know.  I don’t think so.  It seems like the last doctor I was at was Dr.
Murel and he released me to do light duty, and that was the last 
specialist I’ve been to.  He told me to find a doctor, that he was 
through with me and that’s basically how that went. (T. 42).

The claimant asserts that she still desires to work.  As to whether she felt like she could work, the
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testimony of the claimant reflects:

Yes.  I feel like I can do anything until I get up and start
doing it and then it puts me back down on my back.  I’m just that
kind of person. 

*       *       *

Because that’s what I feel.  You know, I don’t feel like I have
any disabilities til I get up and start going, and then, boom, it’s - -  
there it is.  It’s not here, it’s here.  (T. 42-43).

Under questioning from respondent #1, the claimant offered in terms of reconciling her

January 21, 2010, deposition testimony with her hearing testimony:

I don’t recall saying looking.  I said I would love - - want to.
I would love to be able to work.  Maybe I said it the wrong way. (T. 45).

The claimant was involved in a hit and run accident in June 2008 or 2009, in which she sustained

an injury to her right knee, which subsequently required surgery.  The testified that she had

another motor vehicle accident in June 2010, wherein her vehicle was rear-ended.  The testimony

of the claimant reflects, regarding the June 2010, accident:

A little - - a 17-year-old girl rear-ended us.

We were in - - slowing down at the post office and she was 
Slowing down and she rear-ended us.

It tightened up muscles from my doggone feet to the top of my
head.  Muscles I didn’t even know was there.  I was so sore. (T. 46).

Claimant testified that she receive medical treatment for the injury growing out of the June 2010,

motor vehicle accident in the form of Robaxin, a muscle relaxer.  The claimant noted that she was

on a muscle relaxer prior to the motor vehicle accident, however added:

Yes.  I was on a Soma and he told me that that was long-term
cronic pain.   That this one would be right for this type of pain, so he
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put me on that for a short period of time and it was - - I don’t have that 
- - . (T. 47).

Claimant testified that she felt symptoms for the June 2010, motor vehicle accident for

approximately two (2) month, noting that she was sore, but not bruised.  The claimant treated

with Dr. Franks for the afore complaints.  

The subject of the claimant’s prior January 21, 2010, deposition testimony was broached

once again, to which the claimant responded:

Sir, I have not been looking for no job.  I don’t even know
where that come from.  If that come out of my mouth, I sure don’t
remember saying it.  Did I say I wish I could?  I wish I could everyday.
But if I said that, I don’t remember saying that. 

But if you’ve got it on paper, I guess I said it. (T. 49-50).

The claimant testified that she did not have back pain until she mis-stepped on a ladder

while employed by Wal-Mart, resulting in the injury which led to her 20005, back surgery. 

Claimant acknowledged that she did recover from the injury and surgery and was able to return to

work.  Claimant denied the restrictions were placed on her by a doctor following the 2005,

surgery.  Claimant testified that she used common sense in restricting the amount of weight that

she lifted following the first surgery.  The claimant’s testimony reflects, regarding her physical

capabilities between the 2005, back problem and May 5, 2006, injury:

Anything I wanted to do.  Just, I mean, you know, I could fish,
cook, clean, go camping, I had a life. (T. 53).

The claimant attributes all of her current pain and disability to the 2006 injury and subsequent 

surgeries.

During re-direct examination, claimant acknowledged being questioned about working or
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trying to work during the January 21, 2010, deposition.  As to whether her physical condition has

changed since the January 2010, deposition, the testimony of the claimant reflects:

It’s - - it always hurts.  It always hurts.  It is changing me?
Yes, it is.  Because the mental constant of not being able to do things
is devastating now.  I don’t know how to describe it to you.  It’s like, 
for instance, you were in a car wreck and your ability is you use your
brain.  If that got damaged, what would you do?  You wouldn’t - - as
the years go on, it gets worse and worse and worse. (T. 56).

While the claimant testified that she enjoyed cooking before her May 5, 2006, injury, 

noting that she had been doing it most of her life, since the injury her testimony reflects:

I tried.  I do try.  He does most of it, my daughter does most
of it, but I do try.  It’s just when I do, I end up flat on my back for a
couple of days, and the pain for standing and lifting the pots and pans, 
that’s something - - that’s a definite no-no.  You can’t take a saucepan,
put water in it, lift it from the sink and put it on the stove without a 
consequence. (T. 57).

The claimant testified that she has never had a job as easy as cooking, however she now has

trouble cooking.  In terms of her physical capability, the claimant denies that her hearing

testimony is any different from her January 21, 2010, deposition testimony.  In terms of her

inability to perform any activity of an eight (8) hour period for five (5) days a week, the claimant

explained:

Because my back won’t let me.  It’s not that I don’t try that 
- - that’s the - - in my - - I believe I can do it, and then when I start
doing it, it tells me quick that I can’t do it, and then down I go on my
back.  It could be the simplest thing as walking down the hall.  Foot 
will go down, trip and fall.  It’s just the simple things that you - -  

It’s just hard to do.  (T. 58).

The claimant noted that she has not been contacted by anyone regarding job placement assistance

or vocational rehabilitation.  
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Rodney C. Milton, the claimant’s husband of eight years, testified on behalf of the

claimant, and provided testimony corroborative of that of the claimant with respect to her physical

capabilities following the May 5, 2006 compensable injury.  Regarding the claimant’s recovery

following the 2005, back surgery, Mr. Milton testified:

The first surgery went pretty good.  She got over it and done 
well, went back to work.  (T. 63).

The testimony of Mr. Milton reflects that the claimant has had problems every since the May 

2006, injury and September 2006, surgery.  Mr. Milton testified regarding his observations of the 

claimant and her abilities following the 2006, injury and surgery:

Oh, me.  You name it just about.  She - - nothing like before.
She can’t do nothing very long at all.  I mean, she can’t do the things
she liked to do or we did.  She just sits around and cries about every-
thing, mainly not working.  She stays pretty upset about that. (T. 64).

Mr. Milton’s testimony reflects that before the May 5, 2006, injury, he and the claimant enjoyed 

fishing, camping, hunting, and walking.  Regarding the afore activities since the May 5, 2006, 

injury, Mr. Milton testified:

No.  Every now and then, if I do try to carry her, she will be
down for two or three days.  I mean, some days, you know, she can
go.  And if we do, she’s going to pay for it.  Just take for instance, 
this trip here.  You know, no further than Wynne is, now tomorrow, 
she’ll stay in bed all day. (T. 64).

Mr. Milton continued regarding the amount of time the claimant spends in bed:

It depends on what she does.  I mean, if she wakes up one
morning and got her pain under control, and just say we do go 
fishing, she will spend a good three days. 

Right.  If we do go, you know, for an hour.  That’s - - 
she couldn’t go for - - we can’t go for an hour. (T. 64).
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Mr. Milton testified that he was aware that the claimant had migraines before the May 5, 2006,

injury.  Regarding the impact of the migraines on the claimant’s work prior to the May 5, 2006,

accident, Mr. Milton testified:

No, just when she - - yeah, when she had one, she couldn’t
do nothing, stay in a dark place real quiet and cry.  I mean, she - - 
when she got a migraine, she’d cry. (T. 65).

Mr. Milton’s testimony reflects that since the May 5, 2006, accident and subsequent

surgeries the claimant has limited the amount of driving that she does.  Mr. Milton offered:

Now, oh, yeah.  Now, she don’t - - she don’t hardly drive
much at all.  Not much at all.  I do most of it, or her daughter, or 
somebody, her sister. (T.65).

Mr. Milton testified that he was in the vehicle at the time of the June 2010 motor vehicle 

accident.  Mr. Milton asserts that from his observations, the claimant has recovered from the June 

2010 motor vehicle accident:

Yeah.  We - - when the little girl hit us, she mainly just 
went to get checked out and make sure everything was all right
with her back.  She didn’t want something new to come up or 
- - 

No.  No, it was still the same.  You know, then as it was 
before the accident.  You know, comparing the x-rays, I guess
what they went by. (T. 65).

Mr. Milton testified that the claimant has not done anything for eight (8) hours straight since the 

2006, accident.  Mr. Milton further testified that he could not envision the claimant working a 

forty (40) hour week:

No.  I know sometimes she gets to talking, but I guess
your mind tells you you can do one thing and your body tells you
you can’t when you actually get up and try to do it. (T. 66).
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The testimony of Mr. Milton reflects that he has been unemployed for a little less than a year,

noting that his source of income is unemployment benefits.  

The testimony of Mr. Milton reflects, regarding the claimant’s activity level following the

2005, back surgery:

Yes.  After that surgery, yes, sir, she - - she went back, I 
mean, doing pretty much what she wanted to, went back to work. (T. 68).

Mr. Milton’s testimony reflects that the claimant got over the first surgery, 2005, and seem pretty 

normal, adding:.

I mean, it would hurt her, you know, every now and again,
but nothing - - everybody has back pain, I guess. (T. 68).

Prior to the May 5, 2006, compensable injury in the employment of respondents #1, the

medical in the record reflects that the claimant’s earliest complaint of back pain was documented

in a January 10, 2001, chart note of her primary care physicians, Drs. Hayes, Young & Jacobs, for

which the claimant was prescribed Flexaril, Celebrex and Darvocet.  The claimant was again seen

on January 16, 2001, during which time she relayed that the medications were not successful in

reducing her back pain.  

In conjunction with an emergency room visit of the claimant, a June 9, 2003, radiology

report of Cross Ridge Community Hospital relative to the claimant’s lumbar spine reflects

possible chronic deformity due to transition of vertebra at the L5-S1 level.  On August 5, 2003,

the claimant was again seen at the emergency room of Cross Ridge Community Hospital, for

treatment following a fall at home in which she felt a pop in her right knee.  The claimant also

complained of low back pain during the emergency room visit and was provided Vicodin and

Flexaril.
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While much of the discussion regarding the prior injury/surgery of the claimant’s back has

centered on 2005, the evidence reflects that the claimant sustained her first work-related injury in

2003.  Specifically, the October 21, 2003, office note of the Wynne Medical Clinic relative to the

claimant recites the occurrence of the claimant “stepping down off of a ladder” and complaining

of injuring her hip “three weeks earlier”.  The claimant was treated with Decadron, a Medrol

Dosepak, and Bextra for the afore complaint.  On December 30, 2003, the claimant was seen at

the emergency room of Cross Ridge Community Hospital with complaints of low back pain

radiating into both legs. 

On November 26, 2004, the claimant was seen at the Wynne Medical Clinic and relayed

complaints of experiencing an electricity shock sensation in her foot.  On November 29, 2004, the

claimant was evaluated by Dr. Eddy Caldwell in connection with the radiculopathy and foot pain. 

On November 30, 2004, the claimant underwent MRI of the lumbar spine which disclosed a

moderated disc protrusion central and eccentric to the left.  

The claimant was referred to Dr. Hudson at the Semmes-Murphy Clinic in Memphis.  In

his December 1, 2004, report, Dr. Hudson attributed the claimant’s migraine headaches and back

pain as muscular in nature, for which Soma and Lortab were prescribed.  Further, Dr. Hudson

disagreed the radiologist’s reading of the claimant’s MRI test results.

The claimant was referred by Dr. Jeffrey Barber to Dr. Harry Friedman, a Memphis

neurosurgeon, relative to her complaints of low back pain.  Dr. Friedman diagnosed the claimant

with a HNP at L5-S1 on the left.  On January 19, 2005, the claimant underwent surgery in the

form of a partial hemilaminectomy at L5-S1 on the left with removal of the ruptured disk.  A

February 17, 2005, office note of Dr. Friedman relative to the claimant reflects that while the



22

claimant’s pre-operative pain was gone she was still having pain in her left foot.  The claimant was

encouraged to gradually increase her activity level.  There is no documented medical evidence in

the record to reflect that the claimant received medical treatment regarding her low back

subsequent to February 17, 2005, until May 6, 2006.

As noted above, the claimant sustained an injury to her low back on May 5, 2006, within

the course and scope of her employment with respondents #1.  On August 18, 2006, the claimant

was evaluated by Dr. Samuel E. Murrell, III, a Memphis orthopedic surgeon, pursuant to a

referral of Dr. David J. Dowling.  Dr. Murrell’s impression of the claimant’s complaint was that of

left L5-S1 radiculopathy with probable recurrent herniated nucleus pulposus.

On September 7, 2006, the claimant was admitted to Baptist Memorial Hospital in

Memphis under the care of Dr. Murrell and underwent a left L5 hemilaminotonm and L5-S1

discectomy.  The claimant’s postoperative diagnosis was that of L5-S1 recurrent disc herniation 

with mixture of scar and disc material at L5-S1.  On March 8, 2007, the claimant was again

admitted to Baptist Memorial Hospital in Memphis under the care of Dr. Murrell and underwent a

lumbar decompression and interbody fusion.  Following a April 20, 2007, visit to Dr. Murrell, the

claimant was released to return to sedentary work effective May 1, 2007.

The medical in the record reflects that the claimant was admitted to Methodist Hospital

under the care of Dr. Murrell on May 1, 2007, and underwent a third surgical procedure in

connection with the May 5, 2006, compensable injury.  The pre-operative diagnosis relative to the

May 1, 2007, admission was that of “right L4-5 radiculopathy with migration of Capstone

interbody device”.  During the afore admission the claimant underwent a “right L4-5

hemilaminotomy revision with removal of Capstone interbody device”.  
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When seen in follow-up on May 18, 2007, Dr. Murrell recommended that the claimant

remain on sedentary light duty.  On June 20, 2007, Dr. Murrell assessed the extent of the

claimant’s anatomical impairment.  The claimant reached the end of her healing period as a result

of the May 5, 2006, compensable injury on June 20, 2007, with a 20 pound lifting restriction.

On October 2, 2007, the claimant was admitted to the Surgery Center at St. Francis

Hospital, under the care of Dr. Dowing and underwent a fourth procedure in connection with the

May 5, 2006, compensable injury, in the form of a left L5 transforminal epidural steroid injection

under fluroscopic guidance.  

During subsequent visits to Dr. Murrell, the claimant was provided a TENS unit and

participated in physical therapy.  The claimant was last seen by Dr. Murrell on January 21, 2008. 

A March 23, 2008, chart note relative to the claimant reflects that Dr. Murrell provided the

claimant’s medical records to Parker Pain Clinic for pain management.  The chart note further

reflects that the claimant was to await being contacted by Dr. Parker office for an appointment. 

The respondents controverted the compensability of the claimant’s May 5, 2006, injury before the

claimant was contacted by Dr. Parker’s office.

The claimant has treated with Dr. James F. Franks as her primary care physician since

being released by Dr. Murrell.  On July 12, 2008, the claimant sustained an injury to her right

knee in a motor vehicle accident for which she later underwent surgery under the care of Dr.

Spencer Guinn, a Jonesboro orthopedic surgeon. (CX #1, p. 3).       

A February 22, 2010, correspondence from Dr. Franks relative to the claimant reflects, in

pertinent part:

Ms. Milton is a patient in my medical practice.  She suffers from 
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chronic lumbar disc disease, anxiety and other medical problems.
She is presently on disability because of her lumbar disc disease 
and previous surgeries.  She has asked me to write this letter 
because of the effects her medications have on her.  She presently
is on durogesic patches, soma, xanax and percocet.  She states 
that these medications cause her to be sedated with blurred vision.
Ms. Milton states she is unsteady on her feet and trips quite easily.
They also make her forgetful.  States she cannot remember things
at times.  She states that because of this she is unable to hold any
type of employment.  (CX #1, p. 17).

The claimant was involved in another motor vehicle accident in late May 2010. (CX #1, p. 23). 

There is no medical in the record to reflect that the claimant suffered significant injuries to her

lumbar spine in the afore motor vehicle accident. (CX #1, p. 23-25).  

After a thorough consideration of all of the evidence in this record, to include the testimony

of the witnesses, review of the medical reports and records along with the other documentary

evidence, application of the appropriated statutory provisions and applicable case law, I make the

following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed among the parties on May 5, 2006, when the 

claimant sustained a compensable injury to her lumbar spine, during which time she earned an

average weekly wage of $274.66, which generates compensation benefit rates of $183.00/$154.00,

for total/permanent partial disability.

3. The claimant reached the end of her healing period on June 20, 2007, as a result of 

the May 5, 2006, compensable injury with a 12% permanent physical impairment as a result of

same.
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4. Respondents #1 shall pay all reasonable hospital and medical expenses arising out 

of and in connection with the treatment of the claimant’s May 5, 2006, compensable injury.

5. When the claimant’s age, education, work history, permanent restrictions and 

limitations are considered, along with her inability because of the May 5, 2006, compensable

injury, to earn any meaningful wages in the same or other employment, the evidence preponderates

that the claimant has been rendered permanently and totally disabled within the purview of the

Arkansas Workers’ Compensation Act.

6. Respondent #2 has no liability in this claim, and are dismissed as a 

party, in that the evidence fails to establish that the claimant’s current disability is the product of a

combination of the prior disability or impairment with the most recent May 5, 2006, compensable

injury.

7. The prior Order entered on January 30, 2009, which was affirmed by the Full 

Commission on July 8, 2009, is res judicata.

8. Respondents #1 have controverted this claim in its entirety.

CONCLUSIONS

The compensability, as well as the amount of the claimant’s anatomical impairment 

growing out of the May 5, 2006, work-related accident was addressed in a prior ruling by the

Arkansas Workers’ Compensation Commission, and as such are res judicata.  At issue before the

Commission at this juncture is the extent of the claimant’s permanent disability as a result of the

May 5, 2006, compensable injury and whether Respondent #2, the Second Injury Fund, has liability

for same.

The present claim is one governed by the provisions of Act 796 of 1993, in that the
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claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provisions. 

Permanent Total Disability

Ark. Code Ann. §11-9-519 (e), provides:

(1) “Permanent total disability” means inability, because of 
compensable injury or occupational disease, to earn any meaningful
wages in the same or other employment.

(2) The burden of proof shall be on the employee to prove inability
to earn any meaningful wage in the same or other employment.

In the instant claim, the claimant completed the seventh grade and later obtained her GED.  The

claimant has not undergone additional training or education beyond the afore.  The claimant’s

work history has consisted on manual labor and/or factory type jobs.  All of the claimant’s former

employment entailed physical labor, whether the same consisted of work a as a cashier at a Exxon

Convenient Store, which involved unloading trucks and stocking supplies on the shelves, or

employment by Wal-Mart Stores and Dollar General Stores, both of which involved bending,

lifting and unloading trucks.  The claimant worked in a factory setting for over twenty (20) years at

Addison Shoes.  Claimant last performed employment duties in the employment of respondents #1

in May 2006, where she sustained the May 5, 2006, compensable injury.

The credible evidence in the record reflects the claimant has undergone at least three (3)

operative procedures in connection with the May 5, 2006, compensable injury.  The claimant is

prescribed narcotic medications to address her residual symptoms of the May 5, 2006,

compensable injury, which results side effects, to include being sedated, uncoordinated, and

unbalanced.  Additional side effects of the claimant’s prescription medications include a lack of
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alertness and forgetfulness.  The claimant’s ability to drive is severely limited due to back pain and

muscle spasms.  The claimant is unable to sit for more then two (2) hours at a time, to walk in

excess of several blocks, to lift in excess of ten (10 ) pounds on a regular basis or twenty (20)

pound on an occasional basis.  The claimant is limited in the amount of time she can stand.  The

claimant’s efforts to achieve comfort and functionality revolve around sitting, standing and laying

down during the course of a day.  

The claimant experiences good days and bad days.  During the course of a “good day” the

claimant spends at least four (4) hours lying down.  During a “bad day” the claimant does not get

out of bed.  

The claimant no longer perform routine household cleaning chores.  Much of the afore is

performed either by the claimant’s husband, daughter, or sister.  Prior to the May 5, 2006,

compensable injury, the claimant regularly participated in fishing, camping, hiking, and enjoyed

cooking.  Since her compensable May 5, 2006, compensable injury and subsequent surgeries, the

claimant has not participated in any of the afore activities to an appreciable degree.

The claimant is unable to perform the job duties of any of her former employments due to

the physical demands the same entailed.  Corroborative of the forgetfulness attributed as a

residual/side effect of her medication is the issue of claimant’s employment efforts since last being

employed by respondents #1.  During the January 21, 2010, deposition, the claimant outlined and

provided testimony regarding her employment efforts, include contact with respondent-employer

#1, contact with the Department of Workforce Services, as well as a Shell Super Stop and Addison

Shoe.  Nevertheless, during her hearing testimony claimant had no recollection of the deposition

testimony on the subject or of having sought employment since last working for respondent-
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employer #1.  The evidence preponderates that the claimant has not engaged in any activity on a

sustained basis for eight (8) hours since last discharging employment duties in the employment of

respondent #1.  

The evidence preponderates that the claimant is unable because of the May 5, 2006,

compensable injury to earn any meaningful wages in the same or other employment. Rutherford v.

Mid-Delta Community Services, Inc., 102 Ark. App. 317, 385 S.W.3d 248 (2008).  The claimant

has sustained her burden of proof by a preponderance of the credible evidence that she is unable to

earn any meaningful wages in the same or other employment because of the compensable injury of

May 5, 2006, and that she has been rendered permanently totally disabled within the preview of the

Arkansas Workers’ Compensation Act.  Respondents #1 have controverted this claim in its

entirety. 

Second Injury Fund Liability

The Second Injury Trust Fund is subject to liability if the employee suffered a 

compensable injury at his present place of employment; if prior to that injury, the employee had a

permanent partial disability or impairment; and if the disability or impairment combined with the

recent compensable injury to produce the current disability status. Mid-State Construction Co. v.

Second Injury Fund, 295 Ark. 1, 746 S.W.2d 539 (1988); Ark. Code Ann. § 11-9-525 (Repl.

2002).

In the instant claim, the claimant sustained a compensable injury on May 5, 2006, while in

the employment of respondents #1 which resulted in a permanent physical impairment of 12% to

the body as a whole.  Prior to his employment with respondents #1 the claimant had sustained a

work-related injury in late September/early October 2003, while in the employment of Wal-Mart
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Stores.  On January 19, 2005, the claimant underwent a partial hemilaminectomy at L5-S1 on the

left with removal of the ruptured disk, which would typically results in a 8% whole person

impairment pursuant to Table 75, of the Guides to the Evaluation of Permanent Impairment (4th ed.

1993).  The evidence disclosed the following her surgery and release by the treating physician the

claimant initially secured employment with Dollar General Stores, and later hired with respondents

#1 for higher wages.  Claimant credibly testified that other than using common sense she did not

experience any restrictions on her employment activities following her return to work after the

2005, surgery and return to work.  Claimant attributes her current physical restrictions, symptoms,

and need for medical treatment to the May 5, 2006, compensable injury.

There is no evidence in the record to reflect that the claimant was limited in her physical

activities following the January 19, 2005, surgery once she was released by Dr. Friedman.  Dr.

Friedman did not place any formal restrictions on the claimant in returning her to work.  The

claimant credibly testified that until the May 5, 2006, accidental work-related injury she did not

have any difficulty in performing her assigned job duties.  The evidence preponderates that the

claimant’s current disability status is not the product of the prior disability or impairment

combining with the resent May 5, 2006, compensable injury, but rather the May 5, 2006,

compensable injury solely. Respondent #2 has no liability in this claim.

AWARD

Respondents #1 are herein ordered and directed to pay to the claimant permanent total 

disability benefits at the weekly compensation benefit rate of $183.00, commencing with the end of

her healing period and continuing until such time as they have satisfied their obligation pursuant to

Ark. Code Ann. §11-9-501(b).  Said sums accrued shall be paid in lump without discount.
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Respondents #1 are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses growing out of and in connection with the

treatment of the claimant’s compensable injury of May 5, 2006, to include medical related travel.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate, pursuant to Ark. Code Ann. §11-9-809, until

paid.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 

  
 

 

    
 


