
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F605114

WANDA LOUISE MILLS, EMPLOYEE CLAIMANT

ARKANSAS STATE HIGHWAY &
TRANSPORTATION DEPARTMENT, EMPLOYER RESPONDENT NO. 1

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED MARCH 29, 2011

Hearing before Administrative Law Judge Barbara W. Webb on December 29,
2010, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by Honorable Evelyn Brooks, Attorney at Law,
Fayetteville, Arkansas.

Respondents No. 1 were represented by Honorable Richard S. Smith, Attorney at
Law, Little Rock, Arkansas.

Respondent No. 2, The Death and Permanent Total Disability Trust Fund, was
represented by Honorable Christy L. King, Attorney at Law, Little Rock, Arkansas.
By letter dated December 15, 2010, the Fund waived their appearance at this
hearing.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on November 18, 2010, before

Administrative Law Judge Barbara W. Webb.  A pre-hearing telephone conference

was held in this case on November 9, 2010.  A copy of the Pre-hearing Order was

introduced into evidence as Commission Exhibit No. 1.  The parties agreed to the

following stipulations:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

September 23, 2005, when the claimant sustained a compensable

injury.

3. This case has been the subject of a prior hearing with an opinion filed

by Administrative Law Judge Calaway on October 31, 2007, which

was affirmed as modified by Full Commission opinion dated  February

20, 2009.

By agreement of the parties, the issues presented at the hearing were as

follows:

1. Claimant’s right to receive payment of assessed wage loss without

offset that has been and is being assessed.

2. Penalties and interest for underpayment of benefits.

3. Attorneys fees.

4. All other issues are reserved.

The record in this case consists of a transcript of the testimony of the

claimant, Wanda Louise Mills, Kara Crowder, Amanda Dinwiddie and the attached

exhibits consisting of Commission Exhibit No. 1 (Pre-hearing Order); Claimant’s

Exhibit No. 1 (Packet of Documents with Index); Claimant’s Exhibit No. 2

(Retirement Benefit Estimate); Claimant’s Exhibit No. 3 (Drop Benefits Document);
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Claimant’s Exhibit No. 4 (Calculation of Disability Offsets); Respondents’ No. 1

Exhibit No. 1 (Packet of Documents); Proffered Respondents’ No. 1 Exhibit No. 2

(Judge Churchwell Opinion); Respondent No. 2 Exhibit No. 2 (Letter from King

dated 12-15-10). I have also blue-backed copies of the post-hearing letter brief filed

by the claimant on January 10, 2011, and the post-hearing letter brief filed by

Respondents No. 1 on January 6, 2011, which are incorporated by reference into

the record.  In addition, the Respondents’ No. 1  Motion for Leave to Supplement

the Record dated January 21, 2011, Claimant’s Response to the Motion for Leave

to Supplement the Record filed January 24, 2011, Respondents’ No. 1 Reply to the

Response to the Motion for Leave to Supplement the Record filed January 26,

2011, and Claimant’s Response to the Reply to the Response to the Motion to

Supplement the Record filed February 3, 2011, have also been blue-backed and

are incorporated into the record of this proceeding.

On January 21, 2011, Respondents No. 1 filed a Motion for Leave to

Supplement the Record with a letter dated January 21, 2011, from Kara Crowder

that the Arkansas State Highway and Transportation Department (“AHTD”) matches

the 6% of gross income contributed by claimant toward her retirement program with

an amount equal to 12% of her gross income.  The Claimant has objected to the

inclusion of the letter on the basis that it was not provided to the claimant prior to

the hearing in violation of the Pre-hearing Order.  Further, the claimant contends

that the proffered evidence is vague, incomplete, and was available prior to the

deadline set out in the Pre-hearing Order. Respondents contend that the letter
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reflects that AHTD matches the 6% of gross income contributed by the claimant

toward her retirement plan as testified by the claimant and corrects an erroneous

impression that the claimant alone paid all of the contributions to the retirement

program.  Respondents further content that the  contributions by AHTD which were

known to the claimant or should have been known since it would have been

disclosed to the claimant through the Personnel Manual, the Retirement Booklet,

and the Employee Handbook.  In addition, Respondents contend that there is no

prejudice because the witness was disclosed and made available to the claimant

for examination both prior to the hearing and at the hearing.  Moreover,

Respondents contend that the proffered information could have been discovered

by the claimant’s attorney in her preparation for the hearing and during the

testimony of Kara Crowder, a witness called by the claimant at the hearing to

discuss the retirement plan at issue in this case.  

The Pre-hearing Order provided, in pertinent part: 

WITNESSES AND EXHIBITS
The claimant will testify in her own behalf and may call Kara Crowder and a
representative of the retirement benefits division at the Arkansas Highway
Department to testify.  The respondents may call Amanda Dinwiddie to
testify, as well as a witness from AHTD, if necessary, to explain the details
of the particular disability-retirement policy involved in this case.  The parties
reserve the right to call any witness identified by the opposing party. . . . No
witness will be allowed to testify unless the name of the witness is furnished
to the opposing party or parties at least seven (7) days prior to the
scheduled hearing.  No documents, including medical reports, will be
allowed into evidence unless exchanged by the parties at least seven (7)
days prior to the scheduled hearing.  Any evidence, whether documentary
or testimonial, that is not disclosed or exchanged in compliance with this
Order and applicable law shall not be considered at the hearing except with
prior leave of the Commission and upon a showing of good cause.  The
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record will not remain open at the conclusion of the hearing for the parties
to obtain additional evidence.  Failure to comply with these directives may
result in sanctions, including the exclusion of exhibits, medical or otherwise,
from  evidence.  Evidence not disclosed through the pre-hearing
questionnaire or as set forth within the terms of this Order shall not be
considered as evidence except with prior leave of the Commission and upon
a showing of good cause.

Following a review of the record, I would note that the record is silent as to

whether AHTD made any contributions to the retirement program although

inferences could be drawn from the retirement calculations and cost of living

increases that some contribution would have been made.  I do not find that the

claimant would be prejudiced by the introduction of the letter which clarifies the

issue of what contributions were made by AHTD.  Moreover, the claimant testified

that she had chosen to work at AHTD because of the retirement and other benefits

and had attended several meetings and made several inquiries concerning her

retirement benefits while employed at AHTD.  It is simply not reasonable to

conclude that the claimant was not aware that her contributions were only a portion

of the moneys paid into her retirement program with AHTD.  Therefore, I find that

the Motion for Leave to Supplement the Record should be granted.  However, I will

note that I have not relied on this evidence in reaching a determination in this case.

As explained further in the findings in this case, it is not relevant or necessary to

determine who paid for the group retirement plan in this case in light of the fact that

this injury occurred prior to the enactment of Act 327 of 2009.

CONTENTIONS
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The claimant contends she is entitled to receive a larger payment for wage

loss than is being provided by the respondents and is entitled to additional

penalties and interest for underpayment of benefits, and attorneys fees.

Respondents No. 1 contend that they are applying the correct offset.

Respondents No. 1 rely upon Ark. Code Ann. § 11-9-411 and Henson v. GE, 99

Ark. App. 129, 257 S.W.3d 908, 914 (2007); Ark. Code Ann. § 11-9-1001; and

Tabieros v. Northwest Airlines, ALJ Opinion at 402414 (Churchwell, J. 8-26-10).

DISCUSSION

The claimant is 65 years old.  She was employed by the Arkansas Highway

Department in March of 1986 as a right-of-way acquisition negotiator.  She worked

at the Highway Department for seventeen years when she slipped and fell on

September 23, 2005, and injured her back.   The claimant’s injuries were accepted

as compensable by her employers.  She was initially treated conservatively but

ultimately underwent extensive surgery by Dr. Wayne Bruffett on September 26,

2006.  She was later  determined to be at maximum medical improvement on

February 17, 2007.  She was issued a 13% permanent impairment rating by Dr.

Bruffett on March 14, 2007, and was released to return to work on April 2, 2007.

She worked for two or three weeks but ultimately quit working as a result of

complaints of headaches and other symptoms as a result of chemicals stored in a

nearby closet.  On April 18, 2007, she received a doctor’s statement of disability

and was diagnosed with chronic hypertension, acute depression, chronic
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lumbago/deg. spine, and chronic degenerative arthritis of her hands.  She was

ultimately approved for disability retirement as well as Social Security disability. 

The respondents have paid all reasonable and necessary medical treatment

and temporary and permanent partial disability benefits owed in connection with this

claim.  In an Opinion of the Full Commission dated February 20, 2009, the claimant

was awarded 30% wage loss in addition to her 13% permanent anatomical

impairment rating.  AHTD has been making payments toward her wage loss but has

offset the amount owed by the amount of her disability retirement benefits paid.

In the instant case, the issue is very straightforward.   The record in this case

reflects that the claimant began receiving retirement disability benefits in April of

2007.  The issue in dispute is over whether the claimant has been paid the correct

amount of wage loss in light of the offset taken by the Respondents for the

retirement-disability benefit owed. 

Ark. Code Ann. § 11-9-411 (Repl. 2002) provides: 

(a) Any benefits payable to an injured worker under this chapter shall
be reduced in an amount equal to, dollar-for-dollar, the amount of
benefits the injured worker has previously received for the same
medical services or period of disability, whether those benefits were
paid under a group health care service plan of whatever form or
nature, a group disability policy, a group loss of income policy, a
group accident, health, or accident and health policy, a self-insured
employee health or welfare benefit plan, or a group hospital or
medical service contract.

In a decision rendered in 2004, the Arkansas Court of Appeals noted that

Ark. Code Ann. §11-9-411(a)(Repl. 2002) did not specify that a policy or plan must
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be funded solely by the employer before an offset could occur.  Dooley v.

Automated Conveyor Sys., Inc., 84 Ark. App. 412, 143 S.W.3d 585 (2004).

In Henson v. General Electric, 9 Ark. App. 129, 257 S.W.3d 908 (2007), the

claimant was awarded wage loss disability benefits.  The Second Injury Fund was

given a dollar-for-dollar credit for both long-term disability and disability-retirement

benefits from the obligation to pay the permanent disability benefits.  In rejecting the

argument that § 11-9-411 did not specifically include “disability-retirement benefits”,

the Arkansas Court of Appeals held that the dollar-for-dollar reduction of benefits

payable to an injured worker in an amount equal to payments received by the

worker for the same medical services or period of disability applies to disability

retirement benefits.  The court held that because an employee becomes eligible for

a disability retirement by virtue of injury, not by meeting the minimum number of

years for a normal retirement, a disability retirement plan constituted a “welfare

benefit plan” within the categories described in § 11-9-411(a), and therefore was

subject to the mandatory statutory offset. Id. The Court further noted that the

overriding purpose of § 11-9-411 is to prevent a double recovery by a claimant for

the same period of disability. Id.

In this case, the claimant argues that the respondent-employer’s reliance on

the Henson case is misplaced in light of legislative changes to § 11-9-411.

The legislature amended Ark. Code Ann. §11-9-411 in 2009, as follows:

(2) The reduction specified in subdivision (a) (1) of this section does not
apply to any benefit received from a group policy for disability if the injured
worker has paid for the policy.
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The Claimant contends that Act 327 prohibits an offset for benefits previously

paid by a group disability policy if the policy was purchased by the injured worker.

The Respondent contends that the case is governed by the prior law.  

This issue has recently been addressed by the Arkansas Workers’

Compensation Commission in Tabieros v. Northwest Airlines, Full Commission

Opinion filed March 10, 2011. In Tabierios, the Arkansas Workers’ Compensation

Commission held that the 2009  Amendment to Ark. Code Ann. §11-9-411 was a

substantive change and did not apply retroactively.  Id. The Commission recognized

that changes in statutes relating only to remedies or procedural matters are

generally held to be immediately applicable to existing causes of action and not just

to those which may accrue in the future, but that any changes in statutes relating

to vested rights are characterized as substantive and require application of the law

as it existed at the time the claimant sustained a compensable injury.  Arkansas

State Police v. Welch, 28 Ark. App. 234, 772 S.W.2d 620 (1989), citing Fowler v.

McHenry, 22 Ark. App. 196, 737 S.W.2d 663 (1987).  The Commission opined that

the respondents had a substantive vested right to a dollar-for-dollar offset against

the group disability benefits received by the claimant and that the law as it existed

at the time the  claimant sustained the compensable injury was the applicable law.

Tabieros v. Northwest Airlines, supra.

 Therefore, in light of the Tabieros decision, I find that this case is governed

by the law as it existed in September of 2005, and that Respondents are entitled to

an offset pursuant to Ark. Code Ann. §11-9-411 for any retirement-disability
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payments received by the claimant.  Moreover, I find that the respondent’s

calculations of wage loss based on the offset is reasonable and proper even though

the claimant might not have retired in 2007 but for her work injury.   Therefore, for

the reasons set forth herein, I find that the claimant has failed to establish by a

preponderance of the evidence that she is entitled to additional wage loss benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

September 23, 2005, when the claimant sustained a compensable

injury.

3. This case has been the subject of a prior hearing with an opinion filed

by Administrative Law Judge Calaway on October 31, 2007, which

was affirmed as modified by Full Commission opinion dated  February

20, 2009.

4. The Claimant has failed to prove that she is entitled to receive

payment of assessed wage loss without offset for disability-retirement

program payments.

5. The reduction in workers’ compensation benefits provided for in Ark.

Code Ann. § 11-9-411 (a) applies to the wage loss benefits even

though the claimant paid for some or a portion of the premiums for the

retirement-disability program.
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6. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to penalties and interest for underpayment of

benefits.

7. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to attorneys fees.

ORDER

For the reasons set forth herein, this claim for additional wage loss benefits,

interest, under-payment penalties, and attorneys fees is respectfully denied.

IT IS SO ORDERED.

________________________________
BARBARA W. WEBB
Administrative Law Judge


