
1

 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. G009055

ROBERT D. MILLER, 
EMPLOYEE CLAIMANT

NORTH ARKANSAS REGIONAL MEDICAL CENTER, 
EMPLOYER RESPONDENT

REGIONS CLAIMS MANAGEMENT,
THIRD PARTY ADMINISTRATOR                              RESPONDENT

                
                  OPINION FILED OCTOBER 17, 2011                 
          
A hearing was held before Administrative Law Judge Chandra Hicks, 
in Harrison, Boone County, Arkansas.

The claimant was represented by Ms. Laura Beth York, Attorney at
Law, Little Rock, Arkansas. 

Respondents were represented by Mr. John Davis, Attorney at Law,
Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on September

14, 2011, in Harrison, Arkansas.  A Prehearing Telephone

Conference was conducted in this case on June 27, 2011.  A

Prehearing Order was entered in this claim on that same date. 

This Prehearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective

contentions.

     The following stipulations were submitted by the parties,

either pursuant to the Prehearing Order or at the start of the

hearing.  I hereby accept the following stipulations:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including October 6, 2010.

3.  On October 6, 2010, claimant sustained a compensable

injury to his cervical spine.

4.  The claimant’s average weekly wage on October 6, 2010,

was $455.00.  Claimant’s weekly temporary total disability rate

is $303.00, and his weekly permanent partial disability rate is

$227.00.  

5.  This claim for a low back injury has been controverted

in its entirety.  

6.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  Compensability of the claimant’s alleged low back injury.

2.  Medical treatment for the claimant’s alleged back injury.

3.  Temporary total disability compensation for both the neck

and back from January 12, 2011, to a date yet to be determined. (If

the back is found not to be compensable, then the claimant is

requesting temporary total disability for his neck injury from

January 12, 2011, until July 5, 2011, at which point the claimant

was found to be at maximum medical improvement for his cervical

spine injury).      



3

4.  Attorney’s fees.

The claimant’s and respondents’ contentions are set out in

their respective Responsive Filings.  These are hereby incorporated

herein by reference.  At the time of the hearing, the respondents

further contend that the claimant did not sustain a compensable

back injury, for which Dr. Adametz has recommended surgery, and

that there was a pre-existing condition at the level in question.

The respondents further contend there was an independent

intervening cause, in December of 2010. 

     The documentary evidence submitted in this case consists of

the hearing transcript of September 14, 2011, and the documents

contained therein.  Dr. James Adametz’s deposition of September 6,

2011, has also been made a part of the record.  It has been

retained in the Commission’s file.  The respondents filed a Post-

hearing Brief with the Commission on September 26, 2011, and in a

letter of that same date, the claimant’s attorney advised the

Commission that she would not be filing a Trial Brief.  The

respondents’ Post-hearing Brief and the claimant’s letter have been

blue-back and marked as Commission’s Exhibit No. 2.    

     The following witness testified during the hearing: the 

claimant. 

                          DISCUSSION

     At the time of the hearing, the claimant was 48 years old.  

He has his GED, and is a licenced CNA.  The claimant has primary
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work experience as a painter.  However, he worked nine years for

Mississippi Gas, as a natural gas serviceman.  According to the

claimant, he also worked for USDA under a doctor for a slaughter

house, performing job duties relating to quality control. In

addition, the claimant worked for a nursing home for only three

months as a CNA.

     He began working for the respondent-employer in June or July

of 2010.  His job title was painter.  However, the claimant 

testified that in this position, he was required to bust out a

concrete wall and haul all the pieces down to a dumpster.  

     The claimant’s testimony demonstrates that on October 6, 

2010, he had been cutting in the top of the wall, when they called

and told him it was time for a break.  According to the claimant,

when he stepped off the ladder, he thought his lungs had collapsed,

because he was unable to breathe, and could not move.  He stated

that he had pain from his right shoulder all the way down into his

hip and then across his lower back.  The claimant testified that

his neck began to hurt two days later, and he was provided medical

treatment by the respondents. He went to the emergency room

department of North Arkansas Regional Medical Center.

     According to the claimant, on October 11, 2010, he underwent

an MRI of the lumbar spine.  The claimant agreed that he underwent

a cervical MRI on October 14, 2010, and was found to have a

herniated disc in his neck.  He further agreed that Dr. Adametz
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performed an anterior cervical discectomy and fusion at C4-5, on

October 28, 2010.  

     The claimant essentially testified that from the time of his

neck injury, up and until his surgery, he screamed and cried.

According to the claimant, it felt as though spikes were being

poked in his arms and shoulders.  However, he admitted that he did

okay after the surgery.    

     On November 30, 2010, the claimant was released to light-duty

work by Dr. Adametz, but the respondent-employer did not have any

light duty work available.  He testified that he had restrictions

of no lifting over 10-15 pounds for a month or two months.  Dr.

Adametz instructed the claimant to use his own discretion as to his

functional capabilities thereafter.  The claimant admitted to 

having reported to Dr. Adametz that he felt right leg pain into his

foot after squatting to pick up a piece of paper in his front yard.

He testified that prior to this paper incident, his neck pain over-

road his back pain.  He admitted that after this paper incident, he

felt a new pain.        

     The claimant admitted that he was aware of the back surgery

recommended by Dr. Thomas.  He further admitted that he underwent

back surgery in 2007, which was performed by Dr. Crabtree, who is

located in Springfield, Missouri.  According to the claimant, it

took only six weeks for him to recover from this surgery.  The

claimant specifically denied any continual problems after this
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surgery, such back pain or pain radiating down his leg.  He denied

any injuries since his October 2010 incident, or that he has done

anything outside of his restrictions, other than squatting down to

pick up a piece of paper.

     He agreed he would like to have surgery on his back.  The

claimant stated that his back is horrible, and he can hardly get

up.  According to the claimant, he still has numbness in his feet.

    With respect to the condition of his neck, the claimant

testified that his neck is also horrible.  He has limited ability

to turn his neck and cannot afford the medication for his neck

because it costs $400.00 every 30 days.  

     The claimant admitted that he has been working for Branson

Paint Pro since the first to the middle of May(2011).  The claimant

testified that he works for a friend, Brett Wallen (phonetic),

bidding and supervising jobs.  He goes in at the beginning of the

day and gives employees working instructions for that day, and at

the end of the day he goes in to make sure those things having been

done. He denied having to do any manual labor. His weekly pay,

including, commission is about $250.00.  As of date the date of the

hearing, the claimant continued to work for Paint Pro.  

     He admitted to having previously owned his own business.  The

claimant did business under the company names of R&R and R&B.  He

testified that the company was dissolved in early 2008.

     On cross-examination, the claimant testified he has had 
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problems since October of 2010. He admitted that he rides a

motorcycle.  Since October 6, 2010, the claimant has ridden his

motorcycle some five times, but never over seven miles.  

     According to the claimant, he stooped down to pick some paper

in his yard, when he felt severe right leg pain.  He stated his son

had to help him up. He admitted that he rated this pain to be an

eight on a scale of 10.  The claimant further admitted that during

his deposition testimony, he stated that when attempting to pick up

the piece of paper, it felt as though a muscle was being ripped out

of his right leg and calf. 

     With respect to the October 6, 2010 incident, the claimant

admitted that he had just come down off of a six-foot stepladder

when this incident occurred.  The claimant testified that he was

carrying only a one-gallon can paint bucket that had about three

inches of paint in it, and a brush at the time of the incident.

     Regarding his 2007 back injury, he admitted that he does not

know what caused this back injury.  His back simply started 

hurting, but there was not an accident that caused this condition.

He admitted to telling the doctor in 2007 that he had a sudden

onset of pain while in the shower upon coughing.  The claimant

testified that during this incident, he simply coughed and bent

over and could not get back up.  According to the claimant, he had

to have assistance from his wife getting out of the shower.  The

claimant testified that seven months later he underwent surgery.
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However, during this seven-month period of time, he worked

periodically.  

     Since the October 6, 2010 incident, the claimant admitted that

he has done some work for his church, for which he was paid

$760.00.  He admitted that his hobbies include, motorcycle riding.

The claimant owns a Yamaha V-Star 1100 motorcycle.  This bike

weighs around 600-700 pounds. He admitted that during his

deposition, he testified that he had not ridden his motorcycle

since the October 6, 2010 incident.  However, he maintains that he

later remembered that he had ridden it only once to go get a

haircut.  Therefore, a couple of days after his deposition, the

claimant notified the respondents of this activity.  He denied that

he called in with this information because he felt the respondents

may have videotaped his activities.   

     On redirect examination, the claimant testified that although

the church paid him $760.00 for this work, after purchasing

materials and paying his workers, he netted only about $160.00 from

this job.

    The respondents took the deposition of Dr. James Adametz, a

neurological surgeon, on September 6, 2011.  He first evaluated the

claimant on October 22, 2010.  Dr. Adametz agreed that the two

herniated discs identified on the January 7, 2011, MRI are

significant findings.  He further agreed that the degenerative disc

disease and canal stenosis demonstrated on the MRI are degenerative
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changes in the claimant’s spine.  Dr. Adametz agreed that you most

likely expect someone with the two disc herniations identified on

the January 7, 2011 MRI, to be experiencing the low back and right

leg problems that the claimant complained about to him on January

7, 2011.  

     Dr. Adametz testified that a bigger disc herniation is more

likely to cause more severe pain and less likely to improve without

surgery.  He agreed that the pain is a result of the herniation

pushing against the nerve or nerve root.  Dr. Adametz further

agreed that disc herinations at L4-5 and L5/S1, on the right, would

be consistent for someone to begin to experience some pain in the

low back and right leg. 

     According to Dr. Adametz, when the claimant squatted or bent

down in November or early December of 2010, it was at that point

the disc herniations at L5/S1 and L4-5 became mostly symptomatic

and got worse.  He stated this within a reasonable degree of

medical certainty.  

     Dr. Adametz admitted that he has not seen the claimant since

July 5, 2011.  He agreed that at that time, he placed some lifting

restrictions on the claimant of no lifting over 30 to 40 pounds

based on his cervical spine injury.  According to Dr. Adametz,

those restrictions are temporary restrictions that should get

better, at least with respect to the claimant’s cervical spine.  

     On cross examination, Dr Adametz agreed that even with proper
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motivation, some people never really get over an injury such as a

neck or lumbar spine herniation. He agreed that someone can

herniate a disc by simply sneezing, lifting something or by bending

over to pick up a pencil.  Dr. Adametz agreed that the claimant’s

preexisting condition could have been aggravated by the event he

described, lifting a five-gallon bucket of paint.                

     Upon further questioning, Dr Adametz testified:

Q     Given what we are provided with in terms of history
from the patient and the medical records, do you have an
opinion as to whether his back injury was aggravated by
the October 6, 2010, lifting of the paint bucket?

A    I believe it was.

     However, on redirect examination, Dr. Adametz testified:

Q    Doctor, on Page 9 of the first exhibit that the
Claimant's attorney pointed you to, if you look at Page
9, under the history of present illness -- and it's been
highlighted, so it's a little hard to read -- but it
says, I believe, patient to the emergency department
with complaint of back pain; is that correct?

A    Yes.

Q    "Patient describes bending forward with sudden
onset left-sided back pain with spasm that radiates from
his left shoulder blade to his low back. He complains
of pain left lateral leg down to his foot." Have I read
that correctly?

A    I think so.

Q    So this is a report that's dated October the 6th,
2010, the date of his incident at work, and it doesn't
say anything about right leg pain, does it?

A    No.

Q    So as you testified a minute ago, left leg pain
wouldn't be related to what he's claiming now about his
back, would it?
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A    I think the previous disc herniation on the left
probably didn't have anything to do with it.

Q    And his complaints of left leg pain on October the
6th, when he said -- his description was, he was bending
forward and had a sudden onset of left-sided back pain
with spasm.

A    Yes.

Q    That wouldn't be related to the findings on the MRI
at L4-5 and L5/S1 on the right, would it?

A    Only as we kind of went over earlier, that he
probably pulled something in his back and he feels it on
the left side, he gets a spasm. It's very acutely like
that. It's very common for somebody even with a
ruptured disc to start with just back pain.

Q    But he doesn't have just back pain. He's got back
pain down his left leg, doesn't he?

A    He has leg pain down his left leg, yes. And in a
roundabout way, that might be related, because there's
going to be a little scar tissue and that sort of thing
over there. And so he's got a spasm, that's the first
thing he notices, and some pain down his leg, and that's
a little speculation.

Q    It's speculation?

A    That is some speculation, yeah.

Q    Now, if Mr. Miller had a preexisting condition
prior to October the 6th, in his back at L4-5 and L5/S1,
could bending over or squatting down make that
symptomatic?

A    Yes.

Q    And this could be the same at any level of the
lumbar spine; is that correct?

A    Yes.

Q    Do you see any -- or can you deduce, other than
     through speculation, anything from Mr. Miller's

complaints at the emergency room, that we just read,
that he sustained, at that time, an injury to the right
side of his back?
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A    Only that he sustained some kind of injury to his
back is about all I can tell from that.

Q    Did he -- in the emergency room, based on what we
read, did he state any kind of complaint that would be
consistent with an injury, at that time, to the right
side of his back?

A    No, not specifically to the right side.

     A review of the medical evidence of record demonstrates that

on February 23, 2007, the claimant sought treatment from Healing

Arts Center due to low back and left leg pain that he had been

experiencing since 1998, as a result of a lifting incident.

     The claimant underwent an MRI of the lumbar spine on March 6,

2007, with the following impression:

Significant levels of central canal stenosis and neural
foraminal encroachment as described.  The findings are largely
secondary to a congenitally small central canal. Certainly
there is a large disc protrusion at L5-S1.

     On June 28, 2007, the claimant underwent evaluation with Dr.

Mark Crabtree due to a chief complaint of low back pain and left

leg pain.  The claimant reported a 10-year history of low back

pain.  His pain had worsened approximately three months ago after

coughing.  Onset of pain was sudden and had progressively 

worsened. Dr. Crabtree’s impression was:“L4-5 HNP and lateral

recess stenosis; central HNP L5-S1 likely related to chronic

history of back pain, and lumbar laminectomy L4-5 and possible L5-

S1 pending review of films.”

    A lumbar CT report of July 3, 2007 was performed with the

following impression:
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     1.  Negative for instability.
2.  At L4-5, there is a broad-based disk protrusion which is
more focal in a left paracentral and subarticular zone which
results in lateral recess stenosis and effacement of the L5
nerve roots on myelographic images.  There is mild vertebral
canal stenosis.
3.  At L5-S1, there is a central and right paracentral zone
disk protrusion which does contact but not displace the right
S1 nerve root sleeve. There is partial effacement on
myelographic images.

    Additionally, on July 3, 2007, the claimant returned to Dr.

Crabtree’s office for review of the lumbar CT/Myelogram performed

that day.  His impression was “Ongoing problems, herniated lumbar

disc, and L5 radiculopathy on the left, 2nd the abnormality at L4-

5.”  As a result, Dr. Crabtree ordered physical therapy treatment,

three times a week, for four weeks.                   

     An MRI of the lumbar spine was performed without IV 

gadolinium on October 5, 2007, with the following impression:

1.  Broad left subarticular protrusion at L4-5 with more focal
left foraminal component.  Mild left subarticular recess
stenosis and mild left foraminal stenosis.  This could account
for either an L4 or L5 radiculopathy.

2.  Broad right central protrusion at L5-S1 with mass effect
on right S1 nerve root.

3.  Congentially small spinal canal.

    On October 21, 2007, Dr. Crabtree recommended the claimant

undergo “hemilaminotomy and microdiscectomy at L4-5, on the left.”

Dr. Crabtree performed this surgery on October 22, 2007, due to a

preoperative and postoperative diagnosis of “herniated nucleus

pulposus at L4-5, on the left.”     

     Further review of the most recent medical evidence of record
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demonstrates that on October 6, 2010, the claimant sought treatment

from the North Arkansas Regional Medical Center.  This emergency

department record shows that the claimant complained of back pain

after having picked up a 5-gallon bucket.  According to this

report, the claimant described bending forward with “a sudden onset

of left-sided back pain with spasm that radiated from his left

shoulder blade to his low back.  The claimant also complained of

pain in his left lateral leg down his foot. He specifically gave a

history of low back surgery that involved his right low back.

Medical personnel’s impression was “low back pain, condition

improved,” for which the claimant was given instructions for back

pain or injury, and discharged home.

     On October 9, 2010, the claimant returned to North Regional

Medical Center Emergency Room Department, complaining of back pain

and fever and V&D.  At that time, the claimant complained of pain

in a different area.   According to this report, the claimant had

no radiation just pain in the lower left lumbar.  The claimant

essentially reported no relief from the medications and that his

back pain was getting worse. He was assessed with “back pain or

injury, pneumonia and herniated disc,” and discharged home.   

     An MRI with and without contrast was performed on October 11,

2010, with the following impression:

Abnormal lumbar spine with and without contrast.
Abnormalities identified include moderate or greater
degenerative change consistent with osteoarthritis and
degenerative disc disease, spinal stenosis and multiple
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posterior protrusions as described above.

     On October 16, 2010, the claimant sought medical treatment 

from North Arkansas Regional Medical Center.  An emergency record

made pursuant to this visit demonstrates that the claimant

complained of severe neck and back pain due to a work injury on

Wednesday, October 6th.    

     The claimant underwent initial evaluation with Dr. James 

Adametz on October 22, 2010, due to a chief complaint of severe

neck and bilateral arm pain.  Dr. Adametz reported, in pertinent

part:

HPI: This is a 47 year old white male who was lifting a 5
gallon paint bucket and climbed up a ladder.  When he came
down from the  ladder he took a few steps and had a terrible
pain.  It started out in his neck, his back, and his arms.
Everything settled down now except that his neck is still very
stiff and he still has rather severe pain in his arms.  He has
seen Dr. Brad Thomas, but apparently Dr. Thomas was leaving
town so he actually asked him to come over and see.

STUDIES REVIEW: MRI scan of the cervical spine reveals a broad
based disc herniation at C4-5.  It is impinging on the canal
and even compressing the spinal cord somewhat.  He has a
little central bulge and protrusion however also at C3-C4 and
C5-C6, although these aren’t nearly as bad.

He also had an MRI of his lumbar spine.  He has had previous
lumbar surgery.  That MRI shows some slight problems and canal
stenosis, etc., but fortunately that seems to have settled
down and not bothering him to much.        

                              *****     

MDM: I talked to him about this at some length.  He’s really
in a lot of discomfort and it’s a pretty big disc herniation.
So he most likely is going to require surgery.  I would
perform an anterior cervical diskectomy and fusion.  I may end

     up having to do partial corpectomies and now fuse it with   
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     either bone, a peek and an anterior cervical plate....

     In a neurological medical history survey, the claimant 

reported on October 22, 2010, to Dr. Adametz that he had no back

pain at that time.  However, it appears that he reported having 

had back pain in back that started on left and lower part of his

spine.  At that time, the claimant reported no hip or leg pain, no

leg weakness, nor did he have any numbness on his legs or foot.  In

this questionnaire, the claimant was asked, “When & how did your

problem start?”  He wrote,“Mixing 5 gallon paint buckets. Climbed

ladder. Come down from ladder, took 4 steps and terrible pain

started on left side of back.”   

     On October 28, 2010, Dr. Adametz performed, “Anterior 

cervical discectomy at C4-5, with interbody fusion using a PEEK

cage and instrumentation with an anterior cervical plate.”  The

claimant had a preoperative and postoperative diagnosis of

“cervical disc herniation at C4-5.”  

     The claimant followed-up with Dr. Adametz on November 30, 

2010, after having undergone an anterior cervical discectomy at C4-

C5.  At that time, the claimant was doing quite well.  Most of 

his complaints were in the morning after sleeping. Dr. Adametz

released the claimant to light duty work, with restrictions of no

lifting over 15 pounds for another month. 

     On December 10, 2010, the claimant returned to Dr. Adametz for

another follow-up visit.  Dr. Adametz wrote the following 
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in a clinical note:

CHART NOTE: Mr. Miller came back to the office on December 10,
2010.  I had seen him less than two weeks ago.  He was doing
quite well from his neck.  He just bent over to pick up
something a few days ago and he started having severe pain in
his low back now.  He still says that his neck is doing okay
but his low back is killing him.  He is not really having any
radicular pains.  He has had previous back surgery and
ruptured disc and knows what it feels like.  He says this is
not what that is doing yet.  I am a little concerned that this
could be a precursor to that.

MDM: We called him in some steroids, muscle relaxers and pain
pills.  I still think that is probably the best thing to do
for him for a short period.  I told him for the next few days,
just to go home and rest and do almost nothing and see if this
won’t cook back down.  I gave him a prescription for a few
more pain pulls but I told him to take them sparingly.

I will see him again in a week or two if he is still having
trouble.  If this clears up, then I just want to see him at
his regular appointment.

     Dr. Adametz wrote the following on December 28, 2010:

CHART NOTE: Mr. Miller came back to the office on December 28,
2010.  He continues to do well from his neck.  He continues to
have severe pain in his low back radiating into his left hip
and down his left thigh.  Unfortunately, his pain all changed
a few weeks ago when he just kind of bent over and it suddenly
became very severe in the back and left leg again.  I am
afraid that he has further injured something. 

STUDIES REVIEWED: I reviewed the MRI scan that he had done
back when this all started and, of course, he has multiple
problems.  He has previous surgery at L4-5 on the left and
several bulging discs.  He has bulging discs at L2-3, L3-4,
L4-5, and L5-S1, but most of them look chronic and I do not
see anything very specific to account for this.

DECISION MAKING: I really feel like I need a new MRI scan to
see what is going on in there to see if there is anything that
I can do to help him, because that is what is really holding
him up in recovery now.  Otherwise, he seems to be doing fine
from his neck.

An MRI of the lumbar spine with and without contrast was
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performed on January 7, 2011, with the following impression:

Multilevel spondylitic changes of the lumbar spine
superimposed on a congenitally small spinal canal manifesting
most prominently at the L5-S1 level where there is a right
broad-based disc protrusion causing mass effect on the right
S1 nerve root in the lateral recess.

     The claimant followed up with Dr. Adametz on January 7, 2011

after undergoing the MRI:

CHART NOTE: Mr. Miller came back to the office on January 7,
2011.  He says he continues to have severe pain in his back
and his right leg.

STUDIES REVIEWED: I did a new MRI scan on him and he has
gotten worse.  He has a disc herniation at L4-5 on the right,
and he has a fairly large disc herniation at L5-S1 on the
right.  He also has degenerative disc disease throughout his
entire lumbar spine and some canal stenosis.  The next worst
level is about L3-4 but it’s not nearly as dramatic as these
disc are.  I think his problems are coming primarily from the
disc herniations.

MDM: He is miserable.  He says he didn’t sleep at all last
night.  He limps into the office today.  He is fortunately
doing well from his neck.  So I think this is his primary
problem now.  I would recommend going ahead with surgery.  I
would do a right L4-5 diskectomy and a right L5-S1 diskectomy.

    Dr. Adametz wrote surgery instructions for the claimant to

undergo surgery on January 17, 2011, in the form of “Lumbar

laminectomy diskectomy at L4-5, and L5-S1 on the right.” 

    The claimant underwent evaluation and consultation with Dr.

Brad Thomas due to a chief complaint of back pain, on March 18,

2011.  He reported in pertinent part:

MEDICAL HISTORY:

Chief Complaint: Back pain.

History of Present Illness: As you know, Dr. Adametz had done
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a recent neck surgery on him that did help his pain
significantly.  Once his neck pain got under control, he
realized he was having a significant amount of back pain as
well and had an evaluation for that.  Apparently, a surgery
was recommended and he was sent to me for my opinion prior to
the surgery being approved.  He reports that he has pain down
his right into the calf.  Four years ago, he did have a
surgery on the lumbar spine, but he had done well from this
and not had continued pain.

                               *****
    

MEDICAL DECISION MAKING:

Imaging Studies: The patient has an MRI of the lumbar spine
that I reviewed.  This showed evidence for previous left-
sided, L4-5 decompression, but there is a new right-sided, L5-
S1 herniated disc causing compression on the right at the L5-
S1 level.

Assessment and Plan: At this point, I would recommend
proceeding with a right-sided, L5-S1 decompression discectomy.
I would recommend him being off work until six weeks
postoperatively due to his continued pain.

Below, I will answer questions you asked on your letter dated March

7, 2011.

1. What is the etiology of Mr. Miller’s reported lumbar
spine symptoms? * I would have to say that it is most
likely due to his work accident.

2. What is the impression of his lumbar MRI?  Please outline
what is acute pathology versus chronic, pre-existing
pathology. * My impression is that he does have a
herniated disc on the right at L5-S1 that appears more
acute.  He has some chronic surgical evidence on the left
at L4-5.

3. Is Mr. Miller a candidate for a proposed L4-5 and L5-S1
lumbar laminectomy and discectomy?  If so, is the
proposed procedure indicated as the direct result of the
10/5/10 injury?  Please explain your rationale. * In my
opinion, I would just perform a right-sided, L5-S1
decompression based on what I saw.

4. Is there an alternative procedure indicated? * In my
opinion, I feel that this is the best option to go ahead
with surgery.

5. If he is not a surgical candidate as a result of the
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10/5/10 injury, is there any additional treatment
specifically indicated as a result of the 10/5/10 injury?
* If for some reason he was not a surgical candidate,
which I think he would be since he has had recent
cervical surgery, I would try to set him up for some
conservative management including therapy and epidural
steroid injections. I feel like he would be a surgical
candidate.

6. Is there any additional treatment indicated as a result
of the 10/5/10 injury? Has he reached maximum medical
improvement? * In my opinion, he has not.  I feel that he
would benefit from a right-sided, L5-S1 decompression
discectomy and most likely reach MMI about 6-12 weeks
after that.

7. If he is at MMI, is he entitled to a permanent partial
impairment rating as a result of the 10/5/10 injury? * He
is not at MMI so this question is not applicable.

8. Based on Mr. Miller’s 10/5/10 injury diagnosis only, can
he resume his pre-injury work activities as a
construction worker at this time? * At this point, I
would not recommend him returning until he is surgically
treated.

     On April 22, 2011, Dr. Thomas wrote to Ann Wilson, the nurse

case manager:

This letter is in regards to your recent letter asking
questions.  In my last dictated letter to you, apparently, I
did not address the 2007 MRI.  I did not have it at that time,
but I now have the 2007 MRI.  I have reviewed both the 2007
and 2011 MRI of the lumbar spine.  Both of these clearly show
a herniated disc at L5-S1 eccentric to the right hand side.
I feel like this matches his pain and I still would recommend
lumbar surgery.  I do feel like this has obviously been there
since 2007 and this might predate his work injury.  If so, it
would not be related to worker’s compensation, but would still
need to be done, medically, in my opinion.  It just would not
be the responsibility of worker’s compensation to pay for it.

     The claimant underwent examination by Dr. Adametz on June 21,

2011.  He reported the following in a clinic note: 

CHART NOTE: Mr. Miller came back to the office on June 21,
2011.  This is a gentleman I operated on for a disc herniation
back in December 2010.  He has done well from it.  He’s not
[sic] any severe pain as he was previously.  He says she [sic]
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still wakes up with a stiff neck and some headaches very
frequently in the mornings particularly.  He fortunately does
not have any significant arm pain.  So overall he is doing
pretty good, but he is still a little bit limited by it.

I am going to give him some Amrix or Flexeril at night and
have him take a hot shower and some ibuprofen and some simple
things.  It will probably kind of cool that down a little bit
more to get him by with it.

STUDIES REVIEWED: His biggest complaint is that he still has
a lot of trouble with his low back and his right leg.  On his
MRI scan he has two disc herniations; one at L4-5 on the right
and another one at L5-S1 on the right.  The L5-S1 is the
larger of the two, but I do think they are both affecting the
nerve roots.  He has had a previous surgery at L4-5 on the
left and I was able to review an MRI scan back from before
that surgery and I don’t think either of these problems were
present at that time on the right side, and so I would
consider this a new injury.

MDM: We sort of received conflicting reports and I do not know
if his Worker’s Comp is going to cover his low back or not.
He is convinced of course that it is related and certainly it
seems reasonable to me. 

 
Otherwise, I went over options with the patient.  He’s had a
bad experience with an epidural steroid injection and so he
didn’t want to do that.  That really leaves me with surgery as
our best option.  I would perform a right L4-5 and right L5-1
diskectomy.  He is either going to try to get that worked out
through the Worker’s Comp or he’s going to try to pay for it
himself.  I told him either one would be fine with me and I
would be glad to help him however I can.

     On July 5, 2011, Dr. Adametz pronounced the claimant to be at

maximum medical improvement for his compensable neck injury, as of

that date. He also assigned the claimant a 9% permanent partial

impairment rating  to the body as a whole.  Dr. Adametz returned

the claimant to light-duty work, with restrictions of no lifting

over 30 to 40 pounds at a time.  He specifically stated that the

claimant was going to be somewhat limited in overhead work.  In
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addition, with respect to the claimant’s neck, Dr. Adametz stated,

“Mr. Miller’s clinical status regarding strictly his neck is that

he still has some minor pain in it.  I’m giving him some medication

using Amrix and Flexeril and ibuprofen.”    

                           ADJUDICATION 

A.  Compensability

     The instant claimant now contends that in addition to his

admittedly compensable cervical spine injury, he also sustained a

compensable back injury while working for the respondent-employer

on October 6, 2010.  The medical evidence demonstrates that the

claimant has a disk herniation at L4-5, on the right, and a fairly

large disk herniation at L5-S1, on the right.  Therefore, Dr.

Adametz, has recommended that the claimant undergo surgery, in the

form of a right L4-5 diskectomy, and a right L5-S1 diskectomy.  The

claimant contends that these two herniated disks occurred as a

result of his work incident of October 6, 2010.  

     It is undisputed that the claimant suffered from a 

preexisting degenerative back condition and prior back problems,

for which he underwent surgery in 2007, at L4-5, on the left.  

      However, it is well settled in workers’ compensation law that

an employer takes the employee as he finds him, and employment

circumstances that aggravate preexisting conditions are

compensable.  Hickman v. Kellogg, Brown & Root, 372 Ark. 501, 277

S.W.3d 591 (2008).  A preexisting disease or infirmity does not



23

disqualify a claim if the employment aggravated, accelerated, or

combined with the disease or infirmity to produce the disability

for which workers' compensation is sought. Id. An aggravation is a

new injury resulting from an independent incident, and being a new

injury with an independent cause, it must meet the definition of a

compensable injury in order to establish compensability for the

aggravation. Id.

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]     

      A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D).  The claimant must prove by a preponderance of the

evidence that he sustained a compensable injury. Ark. Code Ann.§

11-9-102(4)(E)(i).  

     A review of the evidence demonstrates that the claimant did

not prove by a preponderance of the credible evidence that he

sustained an injury to his back on October 6, 2010, arising out of

and in the course of his employment with the respondent-employer.

     Specifically, after having observed the claimant’s demeanor 

at that hearing, and when comparing his account of the alleged



24

incident during the hearing, with the documentary evidence, I find

that the claimant was not a credible witness.

     In this regard, during the hearing, the claimant testified 

that his October 6, 2010, injury occurred after he climbed down

from a ladder and upon taking two steps, while carrying a one-

gallon paint can and brush.  His testimony indicates that at that

point, he felt pain from his right shoulder all the way down into

his hip and across his lower back.

    However, the emergency report of that same date from North

Arkansas Regional Medical Center demonstrates that the claimant

complained of back pain after having picked up a five-gallon bucket

of paint.  At this time, the claimant reported that he had a sudden

onset of left-sided back pain with spasm that radiated from his

left shoulder blade to his low back.  The claimant specifically

gave a prior history of low back problems that involved his right

low back.  However, the prior medical reports and the claimant’s

testimony demonstrate that in 2007, he underwent back surgery with

Dr. Crabtree due to a herniated nucleus pulposus at L4-5, on the

left.  

     Next, on October 9, 2010, the claimant sought emergency care

from North Regional Medical Center Emergency Room Department

complaining of pain in the lower left lumbar.  The claimant

reported to Dr. Adametz on October 22, 2010 that his injury

occurred while lifting a five-gallon paint bucket. In a
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neurological medical history survey of that same date, the claimant

indicated that he began having back pain that started on the left

and lower part of his spine.  He specifically stated that his pain

started while mixing five-gallon paint buckets.  Nonetheless, the

claimant did not make any medically documented complaint of any

right-sided back and leg problems until around December 10, 2010,

which occurred some two months after his alleged work incident.  In

addition to this, the record demonstrates that the claimant

suffered significant pre-existing degenerative changes of the back,

which predated his employment with the respondent-employer. Here,

the evidence demonstrates that both the 2007 and 2011 MRI

demonstrate a herniated disc at L5-S1, to the right side. On April

22, 2011, Dr. Thomas has opined the same.

     Considering the aforementioned inconsistent statements made by

the claimant involving his alleged event of October 6, 2010, that

the claimant did not make any medically document complaint of any

right-sided symptoms until December of 2010(some two months after

his injury), and because the claimant suffered significant

degenerative disc disease, which preexisted his alleged work

injury, I am persuaded that it would require an impermissible

degree of speculation and conjecture to conclude that the

claimant’s current back complaints are related the claimant’s work

activities of October 6, 2010.  Conjecture and speculation, even if

plausible, cannot take the place of proof.  Dena Construction Co.
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v. Herndon, 264 Ark. 791, 575 S.W. 2d 155 (1979). 

     In sum, based on my review of the evidence, the claimant has

failed to prove by a preponderance of the credible evidence that he

sustained a compensable back injury, while in the course and scope

of his employment with the respondent-employer during his work

activities of October 6, 2010.  Specifically, the claimant has

failed to establish a causal connection between the back

abnormalities identified in the MRI of January 7, 2011, and his

work activities. Hence, the claimant failed to prove by a

preponderance of the evidence all of the statutory elements of

compensability, for a compensable back injury.

     Having found that the claimant failed to prove by a 

preponderance of the evidence that he suffered a compensable  back

injury, the issues of reasonable and necessary medical care and

temporary total disability compensation, are rendered moot and have

not been addressed. Accordingly, this claim for a back is

respectfully denied and dismissed. 

     While I realize that Dr. Adametz has opined that the 

claimant’s back difficulties are related to his work-related

incident, little weight has been attached to this opinion since it

was based largely on an inaccurate history(of him lifting a 5-

gallon paint bucket) provided to him by the claimant, and given the

claimant’s history of significant degenerative disc disease

preceding his employment with the respondent employer.
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B.  Temporary Total Disability Compensation-Cervical Injury

    On January 11, 2011, the respondents stopped payment of

temporary total disability compensation for the claimant’s

admittedly compensable neck injury.  As a result, the claimant now

contends that he is entitled to temporary total disability

compensation for his compensable neck injury from January 12, 2011,

until July 5, 2011. 

    An injured employee who suffers an unscheduled injury is

entitled to temporary total disability compensation during the time

that he is within his healing period and totally incapacitated to

earn wages.  Arkansas State Highway and Transportation Department

v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  The healing

period ends when the underlying condition causing the disability

has become stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App.

124, 628 S.W. 2d 582 (1982). 

      On October 28, 2010, the claimant underwent surgery with Dr.

Adametz for his compensable neck injury.  On November 30, 2010, the

claimant was released by Dr. Adametz to light-duty work, but his

employer did not have any light-duty work available for him.

Thereafter, the claimant continued to receive follow-up care with

Dr. Adametz for his compensable cervical injury.  On July 5, 2011,

Dr. Adametz pronounced the claimant to be at maximum medical

improvement for his neck injury.  However, the claimant’s testimony

demonstrates that since the first or the middle of May of 2011, he
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has worked for Paint Pro.  

     Although the claimant’s healing period for his cervical 

injury did not end until July 5, 2011, he demonstrated an ability

to work(beginning the first of May of 2011), while within his

healing period. 

   Under these circumstances, I find that the claimant has

established by a preponderance of the evidence that he remained

within his healing period and totally incapacitated from earning

wages from January 12, 2011 until April 30, 2011.  Therefore, I

further find that the claimant proved his entitlement to temporary

total disability compensation from January 12, 2011 through April

30, 2011.  

     However, pursuant to Palazzolo v. Nelms Chevrolet, 46 Ark.

App. 130, 887 S.W.2d 938 (1994), I must now address the issue of

temporary partial disability compensation. Temporary partial

disability is that period within the healing period in which the

employee suffers only a decrease in his capacity to earn the wages

he was receiving at the time of the injury. 

    Here, as noted above, the evidence demonstrates that the

claimant’s remained within his healing period for his compensable

neck injury from January 12, 2011, until July 5, 2011. The

claimant’s testimony demonstrates that from May 1, 2011, through

the date of the hearing, he has worked for Paint Pro earning

approximately $250.00 per week.  The parties stipulated that at the
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time of the claimant’s compensable injury, his average weekly wage

was $455.00 week. 

      Therefore, based on the evidence before me, I find that the

claimant has proven by a preponderance of the evidence his

entitlement to temporary partial disability compensation from May

1, 2011 through July 5, 2011, pursuant to Ark. Code Ann. §11-9-520.

C.  An Attorney’s Fee

     The parties stipulated that the respondents have controverted

this claim for additional benefits in its entirety.  Therefore, the

claimant’s attorney is entitled to a controverted attorney’s fee on

all indemnity benefits awarded herein to the claimant, pursuant to

Ark. Code Ann. §11-9-715.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has       
    jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship    
     existed at all relevant times, including October 6, 2010,
     when the claimant sustained a compensable cervical spine.

3.  On October 6, 2010, claimant sustained a compensable    
         injury to his cervical spine.

4.  The claimant’s average weekly wage on October 6, 2010,
         was $455.00.  Claimant’s temporary total disability rate
         is $303.00 per week, and his permanent partial disability
         rate is $227.00 per week.  

5.  This claim for a low back has been controverted in its
      entirety.
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6.  The claimant failed to prove by a preponderance of 
         the credible evidence that he sustained a compensable 
         back injury, which arose out of and in the course of his
         employment with the respondent-employer on October 6, 
         2010.

7.  The claimant proved his entitlement to temporary total  
    disability from January 12, 2011, until April 30, 2011. 

         Also, the claimant has proven by a preponderance of 
         the evidence his entitlement to temporary partial 
         disability compensation from May 1, 2011 through July 5,
         2011, pursuant to Ark. Code Ann. §11-9-520. 

8.  The claimant’s attorney is entitled to a controverted 
         attorney’s fee on the indemnity awarded herein.

     9.  All issues not litigated herein are reserved under the
      Arkansas Workers’ Compensation Act.

                                           AWARD

     The respondents are directed to pay benefits in accordance 

with the Findings of Fact and Conclusions of Law set forth herein

this Opinion.       

     Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s attorney

is entitled to a 25% attorney’s fee on the indemnity benefits

awarded herein.  This fee is to be paid one-half by the carrier and

one-half by the claimant. 

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809.

     However, this claim for a back injury is hereby respectfully

denied and dismissed in its entirety.

     All issues not addressed herein are expressly reserved 

under the Arkansas Workers’ Compensation Act.

     IT IS SO ORDERED.
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                                 __________________________
        CHANDRA HICKS

Administrative Law Judge
CH/dk


