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Hearing before Administrative Law Judge Barbara Webb on October 14, 2010, in
Brinkley, Monroe County, Arkansas.

Claimant was represented by Ms. Kathleen K. Talbott, Attorney at Law, Wynne,
Arkansas.

Respondents were represented by Ms. Betty Hardy, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on October 14,  2010, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on August 12, 2010.

The Pre-hearing Order set forth the stipulations offered by the parties and outlined

the issues to be litigated and resolved at this hearing.  A copy of the Pre-hearing

Order was made Commission’s Exhibit No. 1 to the hearing record.  The following

stipulations as submitted by the parties in the Pre-hearing Order and as amended

on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

August 24, 2006, when the claimant sustained a compensable injury.

3. Based on an average weekly wage of $760.66, the claimant would be

entitled to a compensation rate of $488.00 for temporary total

disability benefits.

4. The respondents accepted this claim as compensable and paid

medical expenses and temporary total disability benefits.

By agreement of the parties, the issues to be decided are as follows:

1. Claimant’s entitlement to additional medical benefits.

2. Claimant’s entitlement to additional temporary total disability benefits.

3. Claimant’s entitlement to vocational rehabilitation.

4. Claimant’s entitlement to § 505(a) benefits.

5. Controversion and attorney’s fees.

6. All other issues are reserved, including permanency.

The record consists of a one volume transcript of the October 14, 2010,

hearing, consisting of the testimony of Jay D. Miller and all documentary evidence

consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit

No. 1 (Physician’s Report of Status and Work Capacity); Claimant’s Exhibit No. 2

(Physician’s Report of Status and Work Capacity); Respondents’ Exhibit No. 1

(Medical Records; Respondents’ Exhibit No. 2 (Abstract of Medical Records

Exhibit); Respondents’ Exhibit No. 3 (AWCC Claim History); Respondents’ Exhibit

No. 4 (Records from Department of Workforce Services).  In addition, the following
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claim files are incorporated by reference: D912072, E219319, E307392, E509736,

E517805, E606668, E700772 and E714038.

SUMMARY OF EVIDENCE

Jay Miller is 47 years of age (DOB 12/7/63).  He completed an associates

degree in Forrest City in 1995 in elementary education.  He was employed by

Lennox Industries on January 29, 2004, until June 13, 2008.  He worked as a line

director.  Line directors work on a continuous line, deriving copper parts on various

units as they roll down the line.

On August 24, 2006, Miller was working the second shift and was stationed

in leak checking.  He testified that he injured his back and shoulder when he

attempted to move an air conditioning unit.  He felt immediate pain and reported the

injury to the foreman.  He finished the work day.  He sought medical treatment a few

days later.  He was initially treated by the company nurse.  When the pain did not

resolve, he went to the emergency room at the Stuttgart Regional Hospital.  He was

referred to Dr. Sprinkle.  His claim was accepted and all of his medical bills were

paid.

Miller last saw Dr. Sprinkle in August of 2008.  He was released from

treatment with a zero percent (0%) impairment, but Miller testified that he has

continued to have pain in his low back with a burning sensation that shoots into the

right side of his buttocks.  He also has pain in his knee.  Miller testified that he went
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from making $30,000-50,000.00 (with his side work) per year to “zero” dollars.  His

side work was a lawn service and carpentry work.  

Miller testified that he could no longer carry the weed eater or ride on the

riding mower.  He testified that his nephew helps him with his yard.  Miller also

testified that he cannot do a lot of walking and has difficulty riding long distances.

He cannot sleep at night.  He explained that in 2008, he took off two weeks with

authorization to go see his brother in ICU in Florida, but was later told that they

could not verify the information so he was placed on an eighteen month probation

for missing too many days of work.  In June of 2008, he was terminated because

his supervisor told him he had come in late, even though he had been to the doctor

and had come to work on his regular shift instead of two hours earlier.  Miller

testified that he had also been told a few weeks earlier that he needed “to do his

share” even though he was working under restrictions.  Miller testified that he

believed he had been wrongfully terminated.  

Miller testified that he was asking for vocational rehabilitation.  He explained

that he had an associates degree in elementary education from a community

college in Forrest City, but needed 34 semester hours to earn a bachelors degree.

On cross-examination, Miller admitted that he had testified in his deposition

that he had no prior low back problems before 2006.  He did not recall the claim he

had for a low back injury in 1989 while working for Douglas and Lomason.  He did

not recall the 1992 work-related low back injury also at Douglas and Lomason.  He

did not recall the joint petition settlement for a back claim in 1993.  He did not
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remember a low back injury in April of 1995 while working for Douglas and

Lomason, but did recall being off work for a couple of weeks for a back injury.  He

did not recall receiving a settlement for the 1995 claim.  Miller testified that he

worked for Douglas and Lomason and its successor company from 1984 until 2001.

He did not recall receiving any money for any claims except his knee claim.  He did

not recall another low back injury or settlement in October of 1995.  He did not

recall another multiple body part claim or settlement in April of 1996 with Douglas

and Lomason.  He did recall going to court about a knee claim in 1996 with Douglas

and Lomason.  He did not recall an upper arm or clavicle injury in 1997 with

Douglas and Lomason.  

He did not recall a toe injury in 2007 while working for Lennox.  He did not

work for a year after 2001.  He has applied for Social Security disability, but it has

not been awarded.  After he left Lennox, he filed for unemployment in October of

2008.  Miller drew unemployment benefits from October 2, 2008, until March of

2010, at the rate of $404 per week.   Respondents paid the claimant’s medical

expenses through August 6, 2008, with Dr. Sprinkle.  Respondents have

controverted any liability for medical treatment on April 22, 2010, and forward.

He agreed that he had back pain in 1992 and right shoulder pain in May of

1993.  He underwent a long regimen of physical therapy for his right shoulder in

1993.  He did not recall going to the emergency room on November 18, 1993, with

complaints of neck and back pain.  He agreed that he wore a TENS unit for his right

shoulder pain in 1993.   He sought medical treatment in the emergency room in



Miller - F610428 - 6 -

December of 1994 with right shoulder pain and neck pain and in June of 2005 with

neck pain.  He refused a blood alcohol exam and refused injections.  He began

treating for his low back in 1996 at the hospital.  He did not recall physical therapy

in 1996 or going to the emergency room and seeing Dr. LaRue, an orthopedic

physician.

Medical records reflect that on September 1, 2006, the claimant sought

treatment at the emergency room at Stuttgart Regional Medical Center with

complaints of mid-back pain from the left shoulder blade to the low mid back as a

result of a work related back injury at Lennox on August 24, 2006.  He continued

to seek treatment at the Stuttgart Medical Clinic from September 5, 2006, until

September 28, 2006.   He was referred for physical therapy for low back and

shoulder strain.  He was eventually referred to Dr. Brent Sprinkle on October 5,

2006.  He presented with complaints of low back pain, left shoulder pain, numbness

and tingling in the right big toe.  He reported that his pain was worse with lifting,

twisting, and bending.  He was given Skelaxin and Lidoderm.  He was released to

return to work with no lifting over 25  pounds and no pushing or pulling over 45

pounds.  Miller returned to the clinic for a follow-up evaluation on October 26, 2006.

He reported that the Skelaxin was helping. He was assessed with lumbar

degenerative disc disease, lumbar myofascial pain, and given a trigger point

injection.   He returned for a follow-up evaluation on December 18, 2006.  Dr.

Sprinkle notes that the Skelaxin and the trigger point injection had helped him. 

Sprinkle deferred the injection and advanced his work restrictions to no pushing or
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pulling over 55 pounds and no lifting over 35 pounds, with an increase of 10 pounds

per week until he was at full duty.  He opined that Miller had reached maximum

medical improvement from his injury and had a 0% permanent impairment rating.

Miller returned to the Stuttgart Medical Clinic on February 1, 2007, with

complaints of back pain from his injury.  The exam revealed arthritis, stiffness, and

musculoskeletal back pain.  He was diagnosed with lumbar degenerative disease.

On February 7, 2007, Miller returned to Dr. Sprinkle with complaints of an

exacerbation of pain in his left low back by pulling at work.  An MRI of the lumbar

spine performed on February 21, 2007, revealed negative findings and a normal

alignment.  His examination by Dr. Sprinkle on the same date revealed that “his

back is much better”.  It was noted that Miller declined a trigger point injection.  He

was returned to work full duty with instructions on strengthening exercises.  On

March 9, 2007, Miller returned to Dr. Sprinkle with complaints of a flare up of his

back pain after pushing on his car.  He was given a trigger point injection.  He was

continued on current medications and returned to work with restrictions.  On March

10, 2007, Miller returned to Dr. Sprinkle with complaints that his pain was

aggravated and the trigger point injection did not help.  Sprinkle noted that surgery

was not recommended and that the only possible treatment was a TENS unit.  He

also disputed Miller’s claims that he had directed Miller to take the day off or noted

that he could not justify any further restrictions.  On September 20, 2007, Miller

returned to Sprinkle with complaints of an acute aggravation of low back and right

buttocks pain.  He was given a trigger point injection.  He recommended a
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consistent core exercise program.  On January 21 and 31, 2008, Miller presented

to the Stuttgart Medical Center with complaints of back pain radiating to his

buttocks.  On February 11, 2008, Miller returned to Dr. Sprinkle with complaints that

in late January or early February he felt a sudden new onset of pain in his low

basck which was a bit higher than before after picking up some coils at work.

Sprinkle notes that this is a new lumbar strain since he had been doing well since

September.  He repeated the trigger point injection, renewed his medications, and

returned him to work with restrictions.  On February 27, 2008, Miller returned to

Sprinkle with reports that the injection had helped.  Sprinkle noted that Miller could

not tolerate heavy lifting repeatedly so he could do 25 pounds consistently and 50

pounds on occasion.  On June 11, 2008, he returned for follow-up.  He reported

that he was having more right sided pain.  Miller reported that his job duties have

changed and his area of work has changed and he is not able to tolerate this

particular current position.  He was given another injection.  He noted that his

examination revealed a definite Waddell sign and that it was difficult to find

objective evidence to take him off work.  On June 25, 2008, Miller returned and

reported that the injection helped him about 70%.  Sprinkle noted that there is

nothing to justify permanent work restrictions, and that  “It seems his body is unable

to tolerate jobs that require a regular amount of bending, twisting and lifting.  This

is most likely from pre-existing phenomena and not any longstanding results of any

work related injury.”   He recommended an FCE, but noted that Miller advised that

he has chosen to no longer work for Lennox and to pursue a higher education and
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career that is less physically demanding.  On August 26, 2008, Miller returned to

Sprinkle with complaints of an aggravation of his low back pain without any known

triggering event.  Sprinkle noted that there was nothing to justify that this was a

work related injury, but the natural history of lumbar degenerative disc disease.  He

did not recommend any further injections, no impairment, and no work restrictions.

He further noted that any further back pain complaints are more likely related to

early degenerative phenomena than to any particular work injury event.

On March 22, 2010, Miller presented to the Lee County Cooperative Clinic

with complaints of right knee pain, disc problems with his neck, and right low back

pain radiating down his leg.  On March 29, 2010, Miller underwent an MRI of the

lumbar spine at UAMS.  The MRI revealed normal findings.         

DISCUSSION

The claimant contends he sustained a compensable injury on or about

August 24, 2006, while working for respondent employer and is entitled to additional

medical benefits, additional temporary total disability benefits, vocational

rehabilitation, § 505(a) benefits, and a controverted attorney’s fee.

The respondents contend that the claimant has been provided all appropriate

benefits to which he is entitled.  Specifically, respondents have paid the claimant’s

medical expenses, as well as seven weeks and six days of temporary total disability

benefits.  The claimant was released with a 0% impairment rating, and therefore,

claimant would not be entitled to any vocational rehabilitation.  Respondents assert

that the claimant’s request for additional medical treatment is not reasonably
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necessary or causally related to the August 24, 2006, work-related injury.

Respondents assert that respondents did not unreasonably refuse to return the

claimant to work.  Respondents further assert that there is no medical report taking

the claimant off work subsequent to the assignment of the 0% impairment rating. 

I.  ADDITIONAL MEDICAL AND TEMPORARY TOTAL DISABILITY BENEFITS

The claimant seeks additional medical and temporary total disability benefits

as a result of his August 24, 2006, back injury.  However the unrefuted medical

evidence demonstrates that the claimant was released from medical treatment by

Dr. Sprinkle in April of 2007, February of 2008, and June of 2008.  Dr. Sprinkle has

opined that any continued problems with low back pain are not the result of any

work injury but early degenerative phenomena.  This was confirmed by the MRI at

UAMS on April 29, 2010, which revealed no objective findings.  The claimant has

offered no evidence as to what medical treatment is needed or how that treatment

is reasonable or necessary or the result of the alleged injury on July 7, 2009.  There

has been no further medical treatment recommended by Sprinkle or any other

physician.  Therefore, I find that the claimant has failed to prove by a

preponderance of the evidence that he is entitled to additional medical treatment

related to his work injury.  

The evidence further demonstrates that the claimant was paid temporary

total disability benefits from his date of injury.  He contends that he is entitled to

additional temporary total disability benefits and is entitled to § 505 (a) benefits

subsequent to his date of termination.
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In the instant case, the respondents paid all of the claimant’s medical

benefits, temporary total disability benefits, and provided him with light duty and

regular employment until he was terminated.  The claimant is entitled to temporary

total disability benefits if he can satisfy a two-prong test:  (1) claimant must be

within his healing period; and (2) completely incapacitated from earning wages.

Ark. Highway & Trans. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).

The healing period is defined as that period for healing the injury, which continues

until claimant is as far restored as the permanent nature of the injury will allow.  Nix

v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 459 (1994).  The evidence

demonstrates that the claimant has  been released to return to work by his treating

physician and has reached the end of his healing period.  Dr. Sprinkle has opined

that there are no objective medical findings from the claimant’s work injury that

justify permanent restrictions and has released the claimant to full duty work.  The

claimant agreed in his testimony that he could continue to work in a light duty job

and that he had continued to work until his termination.  Based on the

preponderance of the evidence, I find that the claimant has not proven that he is

entitled to additional temporary total disability benefits.

The claimant also asserts the right to benefits pursuant to Ark. Code Ann. §

11-9-505(a).  Subsection (a) provides:

(a)(1) Any employer who without reasonable cause refuses to return
an employee who is injured in the course of employment to work,
where suitable employment is available within the employee’s
physical and mental limitations, upon order of the Workers’
Compensation Commission, and in addition to other benefits, shall be
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liable to pay to the employee the difference between benefits
received and the average weekly wages lost during the period of the
refusal, for a period not exceeding one (1) year.

In the instant case, the claimant has testified that he was wrongfully

terminated when the company was unable to verify the information that he missed

work due to the hospitalization of a family member and due to his need for medical

treatment.  However, the medical records reflect that the claimant told Dr. Sprinkle

that he had chosen to no longer work for Lennox and that he intended to pursue a

higher education so he could work in a less strenuous job. Moreover, in this case,

the evidence demonstrates that the claimant was returned to work after his injury

in August of 2006 and continued to work for Lennox until 2008.  Therefore, I find

that based on the preponderance of the evidence that the claimant has failed to

prove that he is entitled to benefits pursuant to Ark. Code Ann. § 11-9-505(a).

II. VOCATIONAL REHABILITATION

Ark. Code Ann. § 11-9-505(b)(1) provides:

In addition to benefits otherwise provided for by this chapter, an
employee who is entitled to receive compensation benefits for
permanent disability and who has not been offered an opportunity to
return to work and/or reemployment assistance shall be paid
reasonable expenses of travel and maintenance and other necessary
costs of a program of vocational rehabilitation if the commission finds
that the program is reasonable in relation to the disability sustained
by the employee.

In the instant case, the claimant has no permanent disability and was

returned to work by Lennox.  Therefore, the claimant has failed to prove he is

entitled to vocational rehabilitation related to his work injury.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

August 24, 2006, when the claimant sustained a compensable injury.

3. Based on an average weekly wage of $760.66, the claimant would be

entitled to a compensation rate of $488.00 for temporary total

disability benefits.

4. The respondents accepted this claim as compensable and paid

medical expenses and temporary total disability benefits.

5. The claimant reached maximum medical improvement and was

assigned a zero percent impairment rating by Dr. Sprinkle on

December 18, 2006.  

6. The claimant has failed to prove that he is entitled to additional

medical benefits at this time.

7. The claimant has failed to prove that he is entitled to additional

temporary total disability benefits.

8. The claimant has failed to prove that he is entitled to § 505(a)

benefits.

9. The claimant has failed to prove that he is entitled to vocational

rehabilitation as a result of his work-related injury.

ORDER
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For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

___________________________
HONORABLE BARBARA WEBB
Administrative Law Judge

 


