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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
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The claimant was represented by HONORABLE SHEILA F.
CAMPBELL, Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE BETTY HARDY,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

December 29, 2010, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on November 23, 2010.  The

following stipulations were submitted by the parties in the

Prehearing Order and are hereby accepted:

1. The employee-employer relationship existed on
June 16, 2010.

2. The claimant filed a claim for a work-related back
injury occurring on that date for which benefits
have been paid, including temporary total
disability benefits until September 13, 2010.

3. The claimant earned an average weekly wage of
$338.00 which would yield a temporary total
disability rate of $225.00 and a permanent partial
disability rate of $169.00.

4. The respondents controvert the claimant’s
requested surgery.
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. The nature and extent of the claimant’s
compensable back injury sustained on June 16,
2010.

2. Whether the claimant is entitled to medical
treatment, including surgery to his back.

3. Whether the claimant is entitled to temporary
total disability from September 13, 2010, to a
date yet to be determined.

Respondent:

1. Claimant’s request for additional benefits.

The record consists of the transcript of the hearing

conducted on December 29, 2010, and the exhibits contained

therein.  

DISCUSSION

The claimant sustained an admittedly compensable back

injury while working with others on June 16, 2010, moving a

heavy filing cabinet.  The respondents provided the claimant

medical benefits and temporary total disability compensation

until September 13, 2010, when the claimant’s treating

neurosurgeon, Dr. Brad Thomas, indicated that the claimant

had reached maximum medical improvement for his work-related

injury with a 0% permanent anatomical impairment, but that

Dr. Thomas proposed surgery on an abnormality at the L3-4

level of the claimant’s spine that, according to Dr. Thomas,



3HOWARD MILLER - G005716

was probably not associated with the claimant’s workers’

compensation claim.

The issues in the present claim include the nature and

extent of the claimant’s compensable back injury on June 16,

2010, and whether the workers’ compensation insurance

carrier is liable for temporary disability benefits and the

costs of a surgery that Dr. Thomas performed on December 16,

2010.

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  

Regarding the objective findings requirement for an

aggravation type injury, I note that a claimant must

establish the existence of an alleged aggravation by

objective findings of an acute injury, and the claimant

cannot carry his burden of proof merely through objective
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findings of preexisting abnormalities.  Liaromatis v. Baxter

County Regional Hospital, 95 Ark. App. 296, 236 S.W.3d 524

(2006).  Furthermore, a claimant is required to establish a

causal connection between any objective finding in the

record and the alleged compensable injury, even if the

alleged compensable injury is an aggravation of a

preexisting condition.  Ford v. Chemipulp Process, Inc., 63

Ark. App. 260, 977 S.W.2d 5 (1998).  Objective findings are

those findings which cannot come within the voluntary

control of the patient.  Ark. Code Ann. § 11-9-102(16).

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).  Medical treatment

intended to reduce or enable an injured worker to cope with

chronic pain attributable to a compensable injury may

constitute reasonably necessary medical treatment.  Patchell
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v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31

(2004). 

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

In the present case, I find that the claimant failed to

establish that the back injury that he sustained on June 16,

2010, caused the need for medical treatment (i.e., surgery)

at the L3-4 level of the claimant’s spine or the period of

temporary disability associated with that surgery at issue

in this claim.  Consequently, I find that the respondents

are not liable for either the surgery or the period of

temporary disability compensation requested by the claimant.

In determining whether the claimant has established a

causal connection between the incident at work on June 16,

2010, and his subsequent need for back surgery at L3-4, I

first note that, his hearing testimony notwithstanding, the

claimant has a history of low back pain, left leg pain, and

muscle spasms according to his medical records that pre-

exist the injury on June 16, 2010.  For example, the medical
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records contain notations and/or abbreviations that I

understand to mean patient complains of back pain or low

back pain on October 19, 2007; on November 5, 2007; on

May 6, 2009; on June 8, 2009; on July 8, 2009; on October 8,

2009; on December 8, 2009; and on January 8, 2010. (R. Exh.

1 p. 7, 8, 21, 22, 23, 32, 34, 35) The medical records

contain a notation of left leg pain on October 10, 2007, and

of a several year history of left-sided sciatica documented

by Dr. Martin Greenberg, a neurosurgeon, on November 5,

2007. (R. Exh. 1 p. 1, 8) The claimant was noted to need

follow up on muscle spasms on February 16, 2010. (R. Exh. 1

p. 36) Dr. Greenberg indicated that the claimant had an

abnormality at the L3-4 level of his spine based on an MRI

performed on October 19, 2007, and that the claimant had L3-

4 radiculopathy, but Dr. Greenberg indicated that he would

defer left L3-4 far lateral microdiskectomy/microforaminotmy

for conservative treatment. (R. Exh. 1 p. 9)    

Second, I note that after the incident on June 16,

2010, the claimant was diagnosed with a “back strain.” (R.

Exh. 1 p. 49, 51) However, according to a July 2, 2010,

report, the claimant at that time was no longer complaining

of much back pain, and was instead complaining of increased

pain in his left leg. (R. Exh. 1 p. 57) The claimant then

underwent his second MRI on July 16, 2010, and came under

the care of a different neurosurgeon, Dr. Brad Thomas.  
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Third, I note that Dr. Thomas in September of 2010,

like Dr. Greenberg in 2007, considered the possibility of

surgery, and Dr. Thomas’ proposed surgery was the same left-

sided discectomy surgery at the L3-4 level of the claimant’s

lumbar spine that Dr. Greenberg had discussed and deferred

in 2007. (R. Exh. 1 p. 85)

Fourth, I note that Dr. Thomas is the only physician to

render an opinion on whether the surgery at issue in this

claim is causally related to the claimant’s 2010 injury at

work, and Dr. Thomas has opined on the issues presented in

this claim as follows on September 13, 2010:

Assessment and Plan: At this point, I have recommended
a left-sided, L3-4 decompression discectomy.  I do feel
that this is more of a chronic problem and a problem
that he has had prior to the accident, probably not
associated with the Worker’s Compensation claim. 
However, he still has the problem and I do recommend
the surgery, but it would most likely not be associated
with the Worker’s Compensation claim, in my opinion.  I
would place him off of work until the postoperative
followup, which would be six weeks after surgery.  I
will place him on Lorcet and soma.

At this point, in regards to the Worker’s Compensation
claim, I would place him at MMI with a zero percent
(0%) impairment.  I feel that his herniated disc is a
pre-accident problem and does need to be addressed, but
should be addressed with the patient’s own financial
means.

The Commission has the duty to resolve conflicting

medical evidence, including medical testimony.  Maverick

Transportation v. Buzzard, 69 Ark. App. 128 (2000).  The

Commission may review the basis for a doctor’s opinion in

determining its weight and credibility.  Id.  When medical
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opinions conflict, the Commission may resolve the conflict

based on the record as a whole and reach the result

consistent with reason, justice, and common sense. 

Barksdale Lumber v. McAnally, 262 Ark. 379, 557 S.W.2d 868

(1977).  A physician’s special qualifications and whether a

physician rendering an opinion ever actually examined the

claimant are factors to consider in determining weight and

credibility.  Id.

In the present case, there is no conflict in the

medical opinions because Dr. Thomas is the only physician to

render an opinion on causation and he only rendered one

opinion.  Dr. Thomas has the special qualifications of a

neurosurgeon, and Dr. Thomas examined the claimant before

rendering his opinion.

Based on the claimant’s medical history of a pre-

existing abnormality at L3-4 in 2007, based on his history

of back pain and left side sciatica before June 16, 2010,

based on the medical reports indicating that he sustained a

back sprain in 2010 and that his back pain got better but

that he developed severe leg pain in July, and based on Dr.

Thomas’ opinion on causation rendered on September 13, 2010,

I find that the additional medical treatment that the

claimant received after September 13, 2010, is not causally

related to the claimant’s work-related injury sustained on

June 16, 2010.  Therefore, I find that the medical treatment

at issue in this claim is not reasonably necessary in
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connection with the claimant’s work related back injury.

Based on Dr. Thomas’ opinion rendered on September 13,

2010, I also find that the claimant reached maximum medical

improvement and the end of his healing period for his work

related back injury on September 13, 2010.  Since a claimant

is not entitled to an award of temporary disability

compensation after the healing period ends, I find that the

claimant’s claim for additional temporary disability

compensation at issue after September 13, 2010, must be

denied.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee-employer relationship existed on
June 16, 2010.

2. The claimant filed a claim for a work-related back
injury occurring on that date for which benefits
have been paid, including temporary total
disability benefits until September 13, 2010.

3. The claimant earned an average weekly wage of
$338.00 which would yield a temporary total
disability rate of $225.00 and a permanent partial
disability rate of $169.00.

4. The respondents controvert the claimant’s
requested surgery.

5. The claimant has failed to establish by a
preponderance of the evidence that the back injury
that he sustained on June 16, 2010, caused the
need for medical treatment (i.e., surgery) at the
L3-4 level of the claimant’s spine or the period
of temporary disability associated with that
surgery presently at issue in this claim.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are



10HOWARD MILLER - G005716

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


