
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F602693

JIMMY MCKINNON, EMPLOYEE CLAIMANT

TYSON POULTRY, INC., 
SELF-INSURED EMPLOYER RESPONDENT

TYNET CORPORATION,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JUNE 7, 2011

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Hope, Hempstead County, Arkansas.

The claimant, Mr. Jimmy McKinnon, appeared pro se.

The respondent was represented by HONORABLE E. Diane Graham,
Attorney at Law, Fort Smith, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on May 5,

2011, in Hope, Arkansas.  A Prehearing Order was entered in

this case on April 4, 2011.  The following stipulations were

submitted by the parties and are hereby accepted:

1. The employee/employer relationship existed between
the parties on January 17, 2005.

2. Claimant sustained a compensable injury to his
right wrist on January 17, 2005.

3. Respondent has provided treatment for claimant
with Drs. Patel, Dickson, Rutherford, Rhodes, and
Moore.

4. Respondent has paid a total of 30% permanent
partial impairment to the right wrist as a result
of the work related injury.

5. All past reasonably necessary medical expenses
have been paid by respondent in accordance with
the fee schedule.
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Additional medical treatment.

Respondent:

1. Additional medical treatment.

The record consists of the May 5, 2011, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant, Jimmy McKinnon, sustained an admittedly

compensable injury to his right wrist while working for

Tyson Poultry on January 17, 2005. (Comm. Exh. 1 p. 1)

Thereafter, he received medical treatment from Dr. Patel,

Dr. Dickson, Dr. Rutherford, Dr. Rhodes, and Dr. Michael

Moore. (Comm. Exh. 1 p. 1) Mr. McKinnon testified that he

had several surgeries and ultimately received a 30%

impairment rating. (T. 15) 

Mr. McKinnon testified that he last saw Dr. Moore on

November 24, 2009. (T. 10-11) Mr. McKinnon testified that

approximately six months after that visit, Mr. McKinnon

talked to Ms. King at Tyson about going back to the doctor,

but Ms. King advised him that Tyson’s position was that the

company was no longer responsible for his hand. (T. 9-10)

Mr. McKinnon testified that he is trying to get back to

the doctor to ask questions to obtain more information. (T.
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10) Mr. McKinnon testified that he wants to see the doctor

to ask questions regarding numbness and tingling. (T. 21) 

Mr. McKinnon testified that the numbness and tingling

developed gradually. (T. 22) In addition, Mr. McKinnon

acknowledged that the numbness and tingling were present the

last time he saw Dr. Moore, and Dr. Rutherford has

previously tested him for the numbness. (T. 23)

Neither party elected to offer into evidence any

reports from Mr. McKinnon’s treating physicians.  Mr.

McKinnon testified that when he saw Dr. Moore in the past,

sometimes he would have regularly scheduled return

appointments and sometimes not. (T. 21)

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a
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compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In a somewhat similar recent case, the Full Commission

reasoned in Huckabee v. Wal-Mart, Full Workers’ Compensation

Commission, Opinion filed on March 17, 2008 (F102699):  

The claimant has reached maximum medical improvement.
She has been released to return to work and has not
required any medical maintenance treatment to keep her
at her present level of healing. Admittedly, the
claimant continues to have pain and discomfort, but
this is to be expected given the fact that she received
a compensable injury which resulted in a permanent
impairment rating. The claimant has received more than
reasonable and necessary medical treatment for her
compensable ankle injury. Not only has the claimant's
treating surgeon failed to recommend any additional
treatment since he instituted the claimant's annual
follow-up appointments, Dr. Blankenship, opined
following his independent medical examination of the
claimant, that the claimant does not need nor does she
require any additional medical treatment. Dr. Newbern
merely wants to see the claimant on an annual basis on
the off chance the claimant develops degenerative
problems in the future. 

The issue is not whether the claimant is entitled to
visit her treating surgeon on an annual basis, but
rather whether annual visits, when no treatment has
been recommended nor have any physical changes been
detected, are reasonable and necessary medical
treatment. Clearly the claimant is entitled to
reasonable and necessary medical treatment. 

Claimant's injury occurred in March of 2001. As of her
latest medical examination in December of 2006, the
claimant has not developed degenerative changes in her
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right foot and ankle. Dr. Newbern has not offered or
recommended any additional treatment for the claimant's
compensable injury since he released her in 2002. It is
patently clear that the only reason Dr. Newbern has
continued to recommend annual follow-up visits is to
"keep her file open as an ongoing case with Worker's
Compensation." The claimant does not have a prosthesis
which requires monitoring; she is not receiving
medication or physical therapy from Dr. Newbern; and
she has not developed any degenerative or arthritic
changes in the past five years. Thus, the claimant
seeks additional medical treatment for no other reason
than to toll the statute of limitations. This reason
alone, without any treatment being rendered, is not
sufficient to find annual doctor visits are reasonable
and necessary medical treatment. Driggers v. Driggers
Painting Contractors, Full Commission Opinion filed
September 26, 2006 (E712328). Therefore, we find that
the claimant has failed to prove by a preponderance of
the evidence that she is entitled to additional medical
treatment at this time.

Likewise, in the present case, the record establishes

that Mr. McKinnon has previously reached maximum medical

improvement and been assigned a permanent impairment rating. 

Mr. McKinnon has not established on this record that any

physician has even recommended additional follow up visits,

much less that any physician has available any further

treatment designed to either reduce Mr. McKinnon’s chronic

symptoms or to help Mr. McKinnon cope with his chronic

symptoms.  Mr. McKinnon does not have a prosthesis requiring

monitoring and he has likewise not established that he is

currently on any prescribed medication requiring the

maintenance of a physician.

Furthermore, as in Huckabee, supra, while Mr. McKinnon

testified that he has chronic symptoms, Mr. McKinnon has not

established that his chronic symptoms are inconsistent with
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the nature and extent of his injury and associated

impairment.  Also as in Huckabee, Mr. McKinnon is motivated

to return to his physician at least once per year to keep

his claim open. (T. 10, 14-15) However, as the Commission

has indicated, returning to a physician on an annual basis

to keep a claim open is not sufficient grounds to find that

requested medical treatment is reasonably necessary.

Mr. McKinnon testified that he also seeks to return to

the doctor to ask questions. (T. 10) While a return

appointment for medical information may constitute

reasonably necessary medical treatment under some

circumstances, here the evidence indicates that Mr. McKinnon

experiences the same symptoms that he experienced when he

last saw Dr. Moore in 2009.   

I find under these circumstances that Mr. McKinnon has

failed to establish that additional medical treatment is

reasonably necessary for his compensable wrist injury. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee/employer relationship existed between
the parties on January 17, 2005.

2. Claimant sustained a compensable injury to his
right wrist on January 17, 2005.

3. Respondent has provided treatment for claimant
with Drs. Patel, Dickson, Rutherford, Rhodes, and
Moore.

4. Respondent has paid a total of 30% permanent
partial impairment to the right wrist as a result
of the work related injury.
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5. All past reasonably necessary medical expenses
have been paid by respondent in accordance with
the fee schedule.

6. The claimant has failed to establish by a
preponderance of the evidence that additional
medical treatment is reasonably necessary for his
compensable wrist injury.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


