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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
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The claimant was represented by HONORABLE LAURA BETH YORK,
Attorney at Law, LITTLE ROCK, Arkansas.

The respondent was represented by HONORABLE BETTY J. HARDY,
Attorney at Law, LITTLE ROCK, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

December 21, 2010, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on November 15, 2010.  The

following stipulations were submitted by the parties either

in the Prehearing Order or during the course of the hearing

and are hereby accepted:

1. The employee-employer relationship existed on
November 18, 2008.

2. The respondents controvert this claim in its
entirety.

3. The claimant earned sufficient wages to be
entitled to the maximum rates for temporary total
disability and permanent partial disability for
2008.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:
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Claimant:

1. Compensability of a cervical injury.

2. Medical benefits.

3. Temporary total disability from November 20, 2008,
to a date yet to be determined (reserved).

4. Permanent partial disability.

5. Attorney’s fees.

Respondent:

1. Compensability.

The record consists of three volumes: (1) the

transcript of the December 21, 2010, hearing and the

exhibits contained therein, (2) a second volume entitled

“Exhibit Binder”, and (3) the April 6, 2010, deposition of

Dr. Zachary Mason marked as Claimant’s Exhibit No. 2.  

DISCUSSION

The claimant contends that she sustained a compensable

neck injury on November 18, 2008, as a result of a hug given

to her by a special education student.  Beginning shortly

after November 18, 2008, the claimant underwent a course of

failed conservative treatment for her neck until Dr. Zachary

Mason ultimately performed a fusion of the C4-5 level of the

claimant’s spine on October 14, 2009.  Dr. Mason rated the

claimant on December 7, 2010, with a 10% impairment to the

whole body for spinal cord compression and the resulting

surgery with fusion at the C4-5 level.  At present, the

claimant seeks a finding that she sustained a compensable
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injury, that she is entitled to related medical benefits,

that she is entitled to the 10% rating assigned by Dr.

Mason, and that her attorney is entitled to a fee.

The respondent contends that the claimant did not

sustain a compensable neck injury on November 18, 2008, and

that her complaints and Dr. Mason’s surgery are related to

pre-existing conditions and not to any injury sustained on

November 18, 2008.

In these regards, the respondent’s attorney noted at

the hearing that the claimant went to her family physician,

Dr. Billy McBay, for treatment on November 20, 2008, and on

November 21, 2008, two and three days respectively after the

alleged incident at work.  The respondent’s attorney noted

that on November 20, 2008, Dr. McBay recorded a history of

the claimant’s initial onset four days ago (rather than two

days ago). (C. Exh. 1 p. 1) When the claimant returned to

Dr. McBay the next day, the doctor’s report stated that the

initial onset was two days ago (rather than three days ago),

and Dr. McBay recorded that there was no obvious

precipitating event or injury. (C. Exh. 1 p. 3) Neither

report contains any mention of an alleged hugging incident

on November 18, 2008.  

The respondent’s attorney also notes that the claimant

has had a number of reported falls and injuries before

November 18, 2008. (T. 43) The respondent’s attorney states

that the evidence will show that the claimant had a bone
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spur and a degenerative condition in her spine, and that

even though the disc material operated on by Dr. Mason may

be associated with some type of acute incident, there is no

way of identifying what caused the acute incident in the

present case. (T. 43)

For example, the medical record indicates that the

claimant underwent a two level fusion at the C5 to C7 level

of her cervical spine in 1991. (R. Exh. 1 p. 6) In 1998,

when the claimant was suspected to have fibromyalgia, she

reported tender points in various places including her

posterior cervical muscles, her trapezius muscles and her

interscapular muscles. (R. Exh. 1 p. 25) On November 21,

2006, the claimant complained of tingling and numbness in

her right elbow to her hand since a fall from a ladder on

November 5, 2006. (R. Exh. 1 p. 59) On November 19, 2007,

the claimant complained of neck pain after a motor vehicle

accident on July 16, 2007. (R., Exh 1 p. 69)

The respondent’s attorney also questions the accuracy

of Dr. Mason’s 10% rating which the respondent contends does

not take into account the fact that the claimant had a

previous cervical spine surgery. (T. 5)

Issue 1: Compensable Injury

 For the claimant to establish a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the following requirements of Ark.

Code Ann. § 11-9-102(4)(A)(i) (Repl. 2002) must be
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established: (1) proof by a preponderance of the evidence of

an injury arising out of and in the course of employment;

(2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body which

required medical services or resulted in disability or

death; (3) medical evidence supported by objective findings,

as defined in Ark. Code Ann. § 11-9-102(16), establishing

the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).

     In the present case, the claimant is a 58 year old

special education teacher at Oak Grove in the Pulaski County

Special School District. (T. 13) At the hearing conducted on

December 21, 2010, the claimant described an incident in

which a special education student got excited with joy over

finding an incentive gift that the claimant had purchased,

threw her body around the claimant, and started shaking and

jerking the claimant’s neck. (T. 15) The claimant testified

that this student was heavy and strong, and the claimant

testified that she was experiencing some degree of pain in

her neck by the time she got the student off of her. (T. 17)

The claimant testified that she told Doug Pilcher, the

school’s vice-principal, at bus duty later that afternoon

that the student had hugged her too tightly. (T. 18) The
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claimant testified that Mr. Pilcher asked the claimant how

her neck was doing the next day, that she indicated that it

was still hurting, and that Mr. Pilcher told her that she

probably needed to go see a doctor. (T. 18)

Mr. Pilcher testified that he recalled the claimant

coming to the office and saying that she had been injured by

a special education student who had twisted her neck. (T. 8)

Mr. Pilcher testified that he could tell that the claimant

was in severe pain, and Mr. Pilcher testified that he told

the claimant that she needed to go to a doctor immediately.

(T. 8) Mr. Pilcher testified that he has known the claimant

for the five years that he has been at Oak Grove High

School, that he would see her at least once per day because

he goes through every classroom at least once per day, and

that the claimant appeared different when she came into the

office that day. (T. 8, 9) 

Mr. Pilcher testified that he was very familiar with

the student who the claimant named as giving her the hug.

(T. 9) Mr. Pilcher testified that the student is very large,

very strong, and has given Mr. Pilcher a hug like the

claimant described. (T. 10) Mr. Pilcher testified that he

has had occasions requiring that he take this student out of

her classroom in order to calm her down by walking with her

around the track. (T. 11)

The Form AR-N that the claimant signed on November 24,

2008, identifies a hugging incident occurring on
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November 18, 2008, at 9:00 a.m., and a second incident on

November 19, 2008, where the same student slapped the

claimant’s hand.  Consistent with the claimant’s testimony

that she discussed the incident with Mr. Pilcher on the

afternoon of November, 18, 2008, at bus duty, I note that

the Form AR-N indicates that the claimant notified her

employer of the accident on November 18, 2008, at 3:50 p.m.

(R. Exh. 1 p. first page)  After hearing the live

testimony and observing the demeanor of the witnesses, I

find more credible the account of events described in the

Form AR-N, and in the testimony of the claimant and Mr.

Pilcher than the history recorded in Dr. McBay’s typed

reports of November 20, 2008, and of November 21, 2008.  I

conclude based on the testimony of the claimant and Mr.

Pilcher, and the Form AR-N, that a hugging incident did in

fact occur on November 18, 2008, as the claimant contends,

which caused her to develop neck pain.

I note that the described hugging is clearly a

“specific incident” as that term has been construed on

several occasions by the Arkansas courts, and any injury

caused by that incident is identifiable by time and place of

occurrence.  The claimant credibly testified that she was

working with her students when this particular student

discovered and reacted to discovering the incentive gift by

hugging the claimant. (T. 14) Because the claimant was

working with her students when the hug occurred, I find that
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any physical injury that the claimant sustained in the

hugging incident arose out of and in the course of the

claimant’s employment as a special education teacher.

I also find that the claimant’s injury at the C4-5

level of her spine is established by medical evidence

supported by objective findings, and that the claimant has

established by a preponderance of the evidence a causal

connection between the incident that occurred on

November 18, 2008, and her objective findings of cervical

injury.  

Based on prior decisions of the Arkansas courts, the

objective findings of injury in this case after November 18,

2008, appear to include, but are not necessarily limited to,

Dr. McBay’s notations on November 21, 2008, of crepitus and

effusion. (C. Exh. 1 p. 4) In addition, an MRI performed on

November 21, 2008, indicated straightening of the cervical

spine, and there are several documented medical notations of

muscle spasms in the left side of the claimant’s neck in the

days and weeks following the hugging incident. (C. Exh. 1 p.

6, 10, 16, 20, 23, 26, 33, 39, 43, 47, 51, 55, 58) In

addition, an open MRI performed on November 21, 2008, and a

post-myelogram CT performed on March 26, 2009, each noted a

posterior central disc-osteophyte complex at the L4-5 level

of the claimant’s spine, and a repeat MRI on a better MRI

machine performed on August 21, 2009, indicated a central

zone that appeared to be disc material at the L4-5 level of



9MCGEHEE - F812315

1The claimant had cervical muscle spasms documented on
one occasion on August 13, 1994, approximately three years
after her first fusion surgery. (R. Exh. 1 p. 18)

the claimant’s spine. (C. Exh. 1 p. 6, 70, 86) In addition,

Dr. Mason’s operative report dated October 14, 2009,

indicates that the claimant had extruded disc material at

the L4-5 level of her spine that was removed during surgery.

(C. Exh. 1 p. 88-89)

In concluding that the claimant has established by a

preponderance of the evidence a causal connection between

these objective findings and the hugging incident in

November of 2008, I am persuaded in part by Mr. Pilcher’s

testimony that he observed the claimant every day at work,

and she was acting different and obviously in pain on the

day that she reported the hugging incident to Mr. Pilcher.

(T. 9) I am also persuaded by the numerous objective

findings of muscle spasm in the days and weeks after the

hugging incident, and by the absence of any documented

cervical muscle spasms that I could find in the medical

record between 19941 and the incident in November of 2008. 

To the extent that the respondent suggests that the

claimant’s extruded disc may be due to her 2007 motor

vehicle accident, or to one of her falls, I note that the

claimant reported an absence of neck pain when she fell from

the ladder on November 5, 2006. (R. Exh. 1 p. 62) The record

contains a notation that the claimant did complain of neck
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pain on July 19, 2007, three days after her 2007 motor

vehicle accident. (R. Exh. 1 p. 69) However, there are no

medical reports or witness testimony indicating that her

neck pain persisted after July 19, 2007.  

In addition, Dr. Mason testified that the fact that the

clear zone of extruded midline disc material on the

claimant’s second MRI was not calcified indicates an acute

injury. (C. Exh. 2 p. 24) Dr. Mason testified that the 2007

motor vehicle accident was most likely not the cause of the

findings he made during surgery because, if the disc

abnormality had occurred in July of 2007, then during

surgery over two years later on October 14, 2009, he

probably would not have seen material that still looked

fresh and acute.  According to Dr. Mason, after two years

extruded disc material would ordinarily become desiccated

and compacted. (C. Exh. 2 p. 24, 25) 

Dr. Mason was also the only expert witness to render a

medical opinion on causation in this case, and Dr. Mason

opined that, based on the history that the claimant’s pain

did not start until after the hugging incident, the hugging

incident is what caused the L4-5 disc to herniate and

require surgery. (C. Exh. 2 p. 14) In light of Mr. Pilcher’s

recollection of events, the abundant notations of severe

pain, muscle spasms, and other symptoms after the hugging

incident, and the lack of any ongoing symptoms in evidence

before the hugging incident, I conclude that Dr. Mason’s
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causation opinion is not based on any mistake of material

fact as to when the claimant’s symptoms began and is

entitled to great weight.  Dr. Mason’s opinion persuades me

that the extruded disc material that Dr. Mason removed

during surgery was, like the claimant’s muscle spasms and

effusion, an objective finding causally related to, and

supports the existence of, the physical injury that the

claimant sustained to the L4-5 level of her cervical spine

in the hugging incident that occurred on October 18, 2008.   

Because I find that a physical injury on November 18,

2008, caused the severe pain, muscle spasms, and disc

extrusion which required medical treatment, I find that the

claimant has also established the final requirement that her

injury caused internal harm to her body that required

medical treatment.      

Therefore, for the reasons discussed herein, I find

that the claimant has established by a preponderance of the

evidence each of the requirements necessary to establish

that she sustained a compensable cervical injury on

November 18, 2008.

Issue 2: Medical Treatment

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for
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treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

In the present case, I find that all of the medical

treatment documented in the hearing record after October 18,

2008, has been reasonably necessary to diagnose and treat

the claimant’s compensable cervical injury.  In this regard,

there has been no contention and no credible evidence that

any treatment was excessive in quantity or inappropriate in

nature. 

The respondents contend that the treatment the claimant

received is not related to the alleged incident at work. (T.

44-45) However, as discussed above, I conclude that the

claimant has established by a preponderance of the evidence

that her severe pain, spasms, and extruded disc abnormality

ultimately requiring surgery in 2009 are in fact causally

related to the hugging incident that injured the claimant’s

cervical spine on October 18, 2008.   

The respondent’s attorney noted during the course of

the hearing that other insurance paid for some portion of

the claimant’s medical bills such that the respondent is

likely entitled to a dollar for dollar offset on some of the
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claimant’s medical expenses. However, the parties agreed to

reserve for later resolution the precise amount of any

offset due in this case.  (T. 43 - 44)

Issue 3: Permanent Impairment

Benefits for permanent impairment must be based on an

impairment rating using the AMA Guides to the Evaluation of

Permanent Impairment (4th ed. 1993).  The Commission may

review the Guides even if the Guides are not in the record,

and the Commission may determine its own impairment rating

under the Guides, rather than simply assessing the validity

of impairment ratings assigned by doctors.  Avaya v. Bryant,

82 Ark. App. 273, 105 S.W.3d 811 (2003).

In addition, benefits for permanent anatomical

impairment shall be awarded only if the claimant’s

compensable injury is the major cause of the impairment at

issue.  Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The

provisions of Ark. Code Ann § 11-9-102(4)(F)(ii)(b) do not

apply in determining a claim for permanent anatomical

impairment.  Michael v. Keep & Teach, Inc., 87 Ark. App. 48,

185 S.W.3d 158 (2004).  Major cause means more than 50% of

the cause.  Ark. Code Ann. § 11-9-102(14).

Finally, a determination of the existence and extent of

physical impairment must be supported by objective and

measurable physical findings.  Ark. Code Ann. § 11-9-

704(c)(1)(B).  “Objective findings” are defined as “those

findings which cannot come under the voluntary control of
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the patient.”  Ark. Code Ann. § 11-9-102(16)(A)(i).  When

determining the permanent physical impairment, neither a

doctor nor the Commission may consider complaints of pain. 

For purposes of assigning impairment ratings to the spine,

straight-leg-raising tests and range-of-motion tests do not

qualify as objective findings.  Ark. Code Ann. § 11-9-

102(16)(A)(ii).  If the allegation of permanent physical

impairment is supported by objective and measurable

findings, then the Commission must also consider the

credibility of relevant subjective evidence as well in

assessing permanent impairment.  Singleton v. Pine Bluff, 97

Ark. App. 59, 244 S.W.3d 709 (2006).

In the present case, the only physician to assign the

claimant an impairment rating was Dr. Mason on December 7,

2010, and Dr. Mason’s note does not indicate how and by what

rating guide, if any, that he determined a 10% rating as a

result of the claimant’s “spinal cord compression and the

resulting subsequent surgery with the fusion at the C4-5

level.” (C. Exh. 1 p. 94) 

The AMA Guides (4th Ed.) adopted by the Commission

addresses spinal fusions and decompression surgeries in

Table 75 Section IV C - E on page 3/113.  Under sub-section

C, a patient is assigned an 8% rating to the whole body for

a single-level cervical fusion with or without decompression

without residual signs or symptoms.  Under sub-section D, a

patient is assigned a 10% rating to the whole body for a
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single-level cervical fusion with or without decompression

with residual signs and symptoms.  Under subsection E,

however, when a  patient undergoes multiple surgeries at

multiple levels, as the claimant in this case has done

through the years, the patient receives only a 1% increase

for each additional level and only a 2% increase for the

second operation.

Thus, the Commission has interpreted Table 75 Section

IV C - E such that, under circumstances like here where an

individual first undergoes a two level spinal fusion

surgery, then later undergoes a second surgery to fuse a

third level of the spine, the appropriate rating for the

second surgery to fuse a new level is an additional 2%

impairment for the second operation and an additional 1%

impairment for the additional level involved, for a total of

3% additional impairment.  Crawford v. Equity Trucking

Company, Full Workers’ Compensation Commission, Opinion

filed February 2, 2006 (F005665); Accord White v. Gregg

Agricultural Enterprises, 72 Ark. App. 309, 37 S.W.3d 649

(2001) affirming White v. Gregg Agricultural Enterprises,

Full Workers’ Compensation Commission, Opinion filed June

15, 1999 (E310658) [Assigning additional 2% impairment for a

second fusion at the same level]; Smith v. Cooper Tire &

Rubber Company, Full Workers’ Compensation Commission,

Opinion filed November 16, 2005 (E610008, F305577,

F305578)[Assigning 1% impairment for additional fusion
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surgery plus 2% for an additional level]; Meredith v. Blue

Glass, Inc., Full Workers’ Compensation Commission, Opinion

filed June 16, 2005 (E706402) [Assigning 2% not 10% for

second discectomy].         

I note that the Full Commission has more recently

unanimously interpreted the AMA Guides (4th Ed.) Table 75

such that a patient who has previously undergone only

discectomies and then undergoes a fusion is entitled to a

rating on the fusion under sub-sections IV C - D, rather

than the lesser rating available under sub-section IV E for

a subsequent surgery.  The Full Commission apparently

reached this interpretation of Table 75 on the strength of

expert evidence that (1) discectomies are covered by section

II of Table 75 whereas fusions are covered by section IV,

and that (2) “a fusion is a whole different world from a

discectomy.”  Camp v. Green County Tech., Full Workers’

Compensation Commission, Opinion filed May 4, 2009

(F610239).  

Again, however, I find this case distinguishable from

Camp, because here the claimant had already undergone a two

level fusion before she became injured more recently in

2008, whereas in Camp the claimant had only undergone

discectomies before undergoing a fusion.  In addition, I see

nothing in the Commission’s interpretation of Table 75 in

Camp which would lead me to believe that the Commission

would now change the interpretation of the relevant
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provisions of Table 75 applied in Crawford and to be applied

in the present case so as to award a claimant undergoing a

second surgery to fuse a third level anything different than

the 3% additional impairment that the Commission awarded in

Crawford and that appears to be mandated by the provisions

of Table 75 Section IV E for a patient who undergoes

multiple fusion surgeries. 

With regard to a possible impairment rating for the

reference to spinal cord compression in Dr. Mason’s surgical

report and in his rating report, I note that Dr. Mason

removed the spondylitic ridge and the disc material at C4-5.

(C. Exh. 1 p. 88) There is no indication in Dr. Mason’s

surgical report, his post-surgical reports, or the witness

testimony indicating that the claimant experiences post-

surgical radiculopathy or other symptoms indicating that the

claimant has any post-surgical residual spinal cord

compression.  In addition, I note that in order to establish

entitlement to a rating for radiculopathy, a claimant must

establish the existence of radiculopathy post-operatively

and objectively.  See  Enterprise Products Co. v. Leach,

2009 Ark. App. 148.  The claimant in the present case has

done neither.  Consequently, I find that the claimant’s

rating in the present case does not and cannot contain an

additional component for radiculopathy/spinal cord

compression.
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In addition, I find that the claimant has established

by a preponderance of the evidence that the compensable

injury that she sustained in the hugging incident is the

major cause of the claimant’s 3% permanent impairment

assigned under the AMA Guides (4th Ed.) and awarded herein. 

As discussed above, I am persuaded that the hugging incident

caused the claimant’s C4-5 disc herniation which caused the

claimant to become symptomatic and therefore required the

fusion surgery at a new level for which the claimant is

hereby assigned the 3% rating.     

Therefore, for the reasons discussed herein, I find

that the claimant has established that she is entitled to

benefits for a 3% impairment rated to the whole body rather

than the 10% rating assigned by Dr. Mason.

Issue 4: Attorney’s Fees

Since the parties have stipulated that the respondents

have controverted this claim in its entirety, the claimant’s

attorney’s entitlement to an appropriate attorney’s fee on

controverted benefits is not in dispute. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee-employer relationship existed on
November 18, 2008.

2. The respondents controvert this claim in its
entirety.

3. The claimant earned sufficient wages to be
entitled to the maximum rates for temporary total
disability and permanent partial disability for
2008.
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4. The claimant has established by a preponderance of
the evidence that she sustained a compensable
injury to her cervical spine on November 18, 2008.

5. The claimant has established by a preponderance of
the evidence that the medical treatment documented
in the hearing record after October 18, 2008, has
been reasonably necessary to diagnose and treat
her compensable cervical injury.

6. The preponderance of the evidence establishes that
the claimant is entitled to benefits for a 3%
permanent anatomical impairment rated to the whole
body as a result of her compensable cervical
injury and related fusion surgery.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 
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The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


