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Hearing before Administrative Law Judge Barbara Webb on November 1, 2010, in
Little Rock, Pulaski County, Arkansas.

Claimant was represented by Mr. Steven McNeely, Attorney at Law, Little Rock,
Arkansas.

Respondents were represented by Mr. James L. Julian, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on November 1, 2010, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on September 28,

2010.  The Pre-hearing Order set forth the stipulations offered by the parties and

outlined the issues to be litigated and resolved at this hearing.  A copy of the Pre-

hearing Order was made Commission’s Exhibit No. 1 to the hearing record.  The

following stipulations as submitted by the parties in the Pre-hearing Order and as

amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

December 22, 2009, when the claimant sustained a compensable

injury to her right thumb.

3. Based on an average weekly wage of $518.00, the claimant would be

entitled to compensation rates of $346.00 for temporary total disability

benefits and $259.00 for permanent partial disability benefits.

4. The respondents have paid medical benefits and some temporary

total disability benefits.

By agreement of the parties, the issues to be decided are as follows:

1. Claimant’s entitlement to temporary total disability benefits from April

4, 2010, to June 23, 2010.

2. Controversion and attorney’s fees.

3. All other issues are reserved.

The record consists of a one volume transcript of the November 1, 2010,

hearing, consisting of the testimony of Kim McFadden and all documentary

evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s

Exhibit No. 1 (Packet of Medical Reports); Respondents’ Exhibit No. 1 (Deposition

of Nelly Ann Robison); Respondents’ Exhibit No. 2 (Employment Security Division

records). 

CONTENTIONS

The claimant contends she is entitled to back temporary total disability

benefits from April 4, 2010, to June 23, 2010.  The claimant contends the above
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benefits have been denied and claimant’s attorney is entitled to a fee under Ark.

Code Ann. § 11-9-715.  The claimant reserves all issues not raised here, including

but not limited to, permanency, wage loss, and vocational retraining.

The respondents contend that the claimant was injured on December 22,

2009, when she intervened to stop a fight between two patients and sprained her

right thumb.  The claimant was able to perform all job duties until her termination

in April 2010 for violation of company policies.  From the date of her termination in

April 2010 until the date of her surgery, it is the contention of the respondents that

claimant is not entitled to temporary total disability benefits.  It is also the

understanding of the respondents that claimant has received unemployment.

SUMMARY OF EVIDENCE

Kim McFadden is 52 years of age (d.o.b. 06/28/58).  She completed high

school and attended some college.  She was trained as a firefighter paramedic for

the State of Illinois for ten years.   She testified that she had 25 years of medical

experience. She began working for Bridgeway in November of 2009.  Bridgeway is

a psychiatric hospital that takes care of people with psychiatric diseases and

disorders.  It is also a short-term facility for alcohol and drug treatment.  She was

hired as a mental health aide and was responsible for the Children’s Unit.  She

worked with four to twelve year old children with psychiatric, behavioral, and drug

abuse disorders.  Her supervisor was Margaret Woodard.  She received training

called CPI that teaches techniques of how to get out of a situation when attacked
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by a patient or when one patient attacked another patient.  She was injured in

December 22, 2009. 

She described the accident as follows:

Okay.  I was in a room with nine other children and there was a young
boy who I believe is 11 years old.  He’s five foot eight, 160 pounds,
fighting another boy.  And as he came back to hit the boy again for
the third time, I grabbed here (indicating) and went to the floor as we
were taught to, and my thumb bent back, and I had to subdue him
until help arrived.

McFadden had no prior problems with her right hand or thumb.  She

explained that she was initially treated at Concentra and ultimately with Dr. Frazier.

Her right hand was in a hard shell brace.  She continued to work and perform the

same job duties.  She had to break up another fight in April.  She explained that a

eight or nine year old boy started pushing another child in the stairway.  She went

to control him and he started coming at her with his fist.  He explained that she

could not get him with her right hand so he kept going around her until someone

from the lunchroom helped intervene and used the CPI technique to control him.

She did not remember rubbing her hand in his face.  She explained that her right

hand was in the pink brace and her good hand was holding him.  

McFadden was told at the end of her shift on the day of the incident that

there was a complaint against her.  She was aware that the same child had alleged

a complaint that he had been sexually abused by another patient while in lockup.
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McFadden testified that she was currently in therapy for her right thumb

following a surgery in June of 2010.  She explained that there was inflammation in

the joint and that she might need future surgery.  

After she was let go from Bridgeway until the date of her surgery in June, she

attempted to find work but was unable to get a job because she still had her hand

in a brace.  She drew $135.00 weekly in unemployment benefits from the State of

Illinois.  She explained that she was not able to use her right hand and she had

difficulty putting on her clothes and make-up and brushing her teeth.  McFadden is

right hand dominant and had difficulty with her handwriting due to her injury.  She

was also dropping things and performing daily living skills.  She explained that she

is 5'4" and 165 pounds.  She recalled having her hand up to his face because he

was spitting towards her face.  She did not rub or touch him.  He went after another

little girl after she said something to him.  She described the two children going

after each other as “head-butting”.  

On cross-examination, McFadden testified that she had completed the

orientation at Bridgeway and signed the forms.  She explained that she was

required to go back through the CPI training after she was hurt in December.  She

continued to work with restrictions of light duty because she could not use her right

hand.  She was aware that a complaint was filed that she mouthed or verbalized

some obscenities to the child and rubbed his face.  She did not remember if she

uttered obscenities at the child.  She recalled that the child bit her left hand while

it was close to his face.  She agreed that she might have uttered an obscenity when



McFadden-G003449 - 6 -

he bit her hand.  She agreed that uttering obscenities around eight year olds was

not appropriate behavior as a MHA at Bridgeway.  She explained that Carlos

Reynolds, another female staff member, came to her rescue and helped restrain the

child and that there were other people that were handling the child in an attempt to

control him.  She agreed that she had made the statement “That’s Ms. Bitch to you”

at another time, but explained that the statement was taken out of context because

she was at the nurse’s station and joking during a conversation.  She was

terminated on April 8, 2010, after an investigation into the complaint.  She testified

that she was able to perform her job duties prior to the April 1, 2010, incident.  She

did not work between April 8, 2010, and her surgery in June of 2010.  After her

surgery, she began receiving temporary total disability benefits and her medical

bills have been paid.  She explained that she was scheduled to return to Dr. Frazier

on December 8, 2010, and had not been released to return to work since the

surgery.  She agreed that had she not been terminated, there was no reason she

could not have continued to work in her position until the time of the surgery.  She

received unemployment benefits from May 1, 2010, through June 26, 2010.  She

received $135.00 per week plus a federal supplement of $25.00 per week.   She

has not been offered any kind of employment by Bridgeway after being terminated

nor has she refused any kind of employment.  She did not appeal her termination

because she was not aware that she could until she talked with her lawyer.  She

testified that she believed that she could go back to the light duty job she was doing

prior to her termination, although she had not recovered fully since her surgery. 
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Neely Robinson testified by deposition.  She has been employed as the

Director of Human Resources for The Bridgeway for three years.   She explained

that she oversees new hires, orientation, training of staff, suspensions, and

corrective actions against employees.  She testified that she was aware of

McFadden’s injury on December 22, 2009, but did not handle workers’

compensation at that time.  Robinson testified that McFadden continued to work

after her injury until April of 2010.  Robinson explained that McFadden violated one

of the policies in the treatment of patients.  She was placed on a suspension on

April 5, 2010, following the incident on April 1, 2010.  An investigation was

completed and it was determined that McFadden violated the policy on Employee

Conduct and Work Rules H.R.101.  She was terminated effective April 8, 2010, and

notified of her termination in writing.  She was paid all of her accrued paid time off

at the time of her termination.  Robinson testified that if McFadden had not treated

the patient inappropriately, she would still be working at The Bridgeway.  

On cross-examination, Robinson testified that she did not witness the event

on April 1, 2010, but learned of the incident on April 5, 2010.  She understood that

other staff members in the cafeteria witnessed McFadden rubbing her hand in the

patient’s face inappropriately and saying degrading things back to the patient.  She

was not aware of any other disciplinary actions against McFadden.  She explained

that there were other disciplinary actions, but that McFadden was terminated due

to the severity of the infraction.  She explained that the fact that she was on light

duty did not give her the right to speak to a patient inappropriately or use physical
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force on a patient.  She admitted there was no police report or report to the Child

Maltreatment Registry.  

DISCUSSION

ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS

The claimant seeks additional temporary total disability benefits as a result

of her December 22, 2009, right thumb injury. The evidence  demonstrates that the

claimant continued to work and receive her regular pay from the date of her injury

until the date of her termination for violation of company policy on April 8, 2010.

Following her surgery in June of 2010, her medical bills were paid and she has

continued to receive temporary total disability benefits from the date of her surgery

to a date yet to be determined.  She contends that she is entitled to additional

temporary total disability benefits from April 8, 2010, through June 23, 2010, the

date of her surgery.

In the instant case, the respondents paid all of the claimant’s medical

benefits, temporary total disability benefits, permanent partial disability benefits,

and provided her with light duty employment until she was terminated on April 8,

2010.  A claimant who suffers a scheduled injury is entitled to temporary total

benefits during her healing period or until she returns to work.  Ark. Code Ann. §

11-9-521 (a) (Repl. 2002); Wheeler Constr. Co.  v. Armstrong, 73 Ark.  App. 146,

41 S.W.3d 822 (2001).  The healing period is defined as that period for healing the
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injury, which continues until claimant is as far restored as the permanent nature of

the injury will allow.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 459

(1994).   In the instant case, I find that the preponderance of the evidence

demonstrates that the claimant has failed to prove that she is entitled to additional

temporary total disability benefits.

In the instant case, the claimant continued to work and was provided with

light-duty work within her restrictions following her injury.  Robinson testified that

McFadden would have been provided continuing light-duty work but for McFadden’s

own actions in violation of conduct policies which provide for immediate termination

due to the severity of the violation.  Furthermore, McFadden, by her own admission,

was not totally incapacitated from earning wages and was seeking and able to

return to light duty work during the relevant period of time between the date of her

termination and her surgery.  Roark v. Pocahontas, 95 Ark. App. 176, 235 S.W.3d

527 (2006).  The evidence further demonstrates that the claimant has continued to

receive both medical and disability benefits for the subsequent surgery in June of

2010, and continuing to a date yet to be determined.  Therefore, I find that based

on the preponderance of the evidence that the claimant has failed to prove that she

is entitled to additional temporary total disability benefits from April 8, 2010, until

June 23, 2010.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

December 22, 2009, when the claimant sustained a compensable

injury to her right thumb.

3. Based on an average weekly wage of $518.00, the claimant would be

entitled to compensation rates of $346.00 for temporary total disability

benefits and $259.00 for permanent partial disability benefits.

4. Respondents have accepted the claim and paid medical benefits and

some temporary total disability benefits.

5. The claimant continued to work following her December injury in a

light duty capacity until she was terminated on April 8, 2010, due to

a violation of company policy. 

6. The claimant underwent subsequent surgery on her right hand in

June of 2010 as a result of the work-related injury. 

7. The claimant has failed to prove that she is entitled to additional

temporary total disability benefits from April 8, 2010, until June 23,

2010.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

________________________________
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BARBARA WEBB
Administrative Law Judge


