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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on 

May 19, 2011, in Texarkana, Arkansas.  A Prehearing Order

was entered in this case on February 1, 2011.  The following

stipulations were submitted by the parties either in the

Prehearing Order or at the start of the hearing and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employee/employer/carrier relationship existed
on or about May 14, 2009, when the claimant
sustained a compensable injury to her low back
(extent of injury reserved).  

3. Claimant’s average weekly wage was $783.00 which
entitles her to a temporary total disability rate
of $522.00 and a permanent partial disability rate
of $392.00.

4. Claimant has reached maximum medical improvement.

5. The claim was accepted as compensable with
temporary total disability, medical benefits, and
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a 10% permanent partial disability rating being
paid.

6. Pursuant to a Change of Physician Order entered
January 25, 2010, claimant’s treating physician is
Dr. Roshan Sharma.

7. Dr. Sharma’s treatment has been paid through
June 16, 2010.

8. Temporary total disability benefits were paid
through January 21, 2010.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. The date claimant reached maximum medical
improvement (11/20/09 vs. 6/2/10), and whether
claimant is entitled to additional temporary
disability benefits at least through June 2, 2010.

2. Whether the medical treatment claimant has had
since May 14, 2009, associated with her back,
right hip and thigh has been reasonable,
necessary, and related to her compensable injuries
such that respondents should be ordered to pay for
same for any unpaid medical treatment, mileage, or
out of pocket expenses which the claimant has
incurred associated with her injuries such that
respondents should be ordered to pay for same.

3. Whether the claimant is entitled to wage loss
disability benefits.

4. Attorney’s fees.

5. Additional medical treatment including pain
management by Dr. Roshan Sharma.

Respondent:

1. Claimant’s entitlement to additional medical and
indemnity benefits.
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2. Whether the emergency room visits (5/7/10 and
possibly 4/7/10) were reasonably necessary and/or
violate the applicable change of physician rules. 

Administrative Law Judge:

1. Attorney lien filed by Laura Beth York (Mr. Giles
will attempt to amicably resolve the lien).

The record consists of three volumes: (1) the March 17,

2011, hearing transcript; (2) a separate Exhibit Volume; and

(3) the oral deposition of Maria McElroy taken on March 17,

2011, and marked as Respondent’s Exhibit No. 2.  

DISCUSSION

     Maria McElroy was employed by Little River Memorial

Hospital when, on May 14, 2009, she slipped and fell

injuring her back at work.  When conservative treatment did

not relieve her complaints, Ms. McElroy underwent a lumbar

MRI on May 29, 2009. (C. Exh. 1 p. 13) Dr. Zachary Mason, a

neurosurgeon, interpreted the MRI as indicating an L4-5 disk

herniation compressing the right L-5 nerve root in Ms.

McElroy’s low back. (C. Exh. 1 p. 39) Dr. Mason performed a

right L4-5 laminotomy and medial facetectomy in July of

2009. (C. Exh. 1 p. 47)

Both the September 14, 2009, report of Dr. Nix, and the

September 29, 2009, report of Dr. Mason indicate that the

area of Ms. McElroy’s complaints changed after surgery. (C.

Exh. 1 p. 53, 60) Dr. Mason ordered a new MRI with and

without contrast on October 30, 2009, and an EMG-nerve

conduction study on November 20, 2009. (C. Exh. 1 p. 63, 69)
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Dr. Mason declared Ms. McElroy at post-surgical maximum

medical improvement on November 20, 2009, but kept Ms.

McElroy in off-work status for four weeks to undergo work

hardening. (C. Exh. 1 p. 71-72) 

Near the end of her work hardening program, Ms. McElroy

also underwent a neurological examination performed by Dr.

Reginald Rutherford on January 4, 2010, and a functional

capacity evaluation performed by Tim Atchison on January 11,

2010. (C. Exh. 1 p. 92, 95) The respondent stopped paying

temporary disability compensation to Ms. McElroy on or about

January 21, 2010, and began paying permanent partial

disability benefits for a 10% permanent anatomical

impairment previously assigned by Dr. Mason in November of

2009.

Ms. McElroy received a change of physician to Dr.

Roshan Sharma on January 25, 2010.  Dr. Sharma has provided

Ms. McElroy additional therapy and pain management classes. 

On or about April 29, 2010, Dr. Sharma also ordered a

myelogram and post-myelogram CT. (C. Exh. 1 p. 151) Three

weeks before that test, Ms. McElroy also underwent a CT scan

of her lumbar spine through the emergency room at Little

River Memorial Hospital on April 7, 2010. (C. Exh. 1 p. 140)

Ms. McElroy underwent two evaluations by orthopedic

surgeons in 2010 and 2011: the first by Dr. Justin Seale on

June 2, 2010, and the second by Dr. Harold Chakales on

April 11, 2011.  Both Dr. Seale and Dr. Chakales had



5MARIA MCELROY - F904498

opportunities to review Ms. McElroy’s 2010 myelogram and

post-myelogram CT.  The respondents stopped paying for Dr.

Sharma’s ongoing treatment approximately two weeks after Dr.

Seale’s evaluation.

At the present time, Ms. McElroy seeks (1) additional

temporary disability compensation until the date of Dr.

Seale’s evaluation on June 2, 2010, (2) payment of medical

expenses after Dr. Sharma’s office visit on June 16, 2010,

and an award of additional treatment after the hearing

conducted on May 19, 2011, (3) payment of expenses incurred

during emergency room visits on April 7, 2010, and on May 7,

2010, (4) payment of the myelogram and post-myelogram CT

ordered by Dr. Sharma on April 29, 2010, and (5) permanent

partial disability benefits for wage loss in excess of the

10% permanent anatomical impairment assigned by Dr. Mason

and accepted by the respondent.

When questioned by the administrative law judge at the

hearing regarding what she understands to be the physical

abnormality in her back causing her current symptoms, Ms.

McElroy, a licensed practical nurse, testified that she

understands that she still has a nerve root impingement that

affects the nerves that run down the right side of her leg. 

Ms. McElroy also testified that she understands that the

myelogram revealed a bulging disk at the L5-S1 level of her

spine. (T. 154)  
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Ms. McElroy’s understanding appears to be reasonably

consistent with the conclusions of Dr. Chakales who

interpreted the 2010 CT-myelogram study as indicating an

extradural defect at the L4-5 level causing some

displacement of the nerve root, lumbar disk syndrome at the

L4-5 and L5-S1 levels, and symptomatic lumbar degenerative

disk disease. (C. Exh. 1 p. 194)   

By comparison, however, I note that Dr. Seale, Dr.

Sharma, and Dr. Steven Holman, a radiologist, all commented

on the CT-myelogram study, and none of these physicians

referenced any displaced nerve root.  To the contrary, on

April 29, 2010, Dr. Sharma stated that he was pleased to

note that the study did not indicate any significant

herniated disk or spinal stenosis. (C. Exh. 1 p. 151)  On

June 2, 2010, Dr. Seale indicated that Ms. McElroy’s pain on

examination was “way out of proportion” to the radiographic

evidence, and after reviewing the actual CT-myelogram study

films, Dr. Seale stated on June 7, 2010, that he saw no

nerve root sleeve compression on the actual CT-myelogram; he

did not see any obvious acute injury; he would “definitely”

not recommend any more chronic pain management, and he did

not feel that workers’ compensation should be liable for any

further care. (C. Exh. 1 p. 169-175)

While Dr. Mason and Dr. Rutherford treated Ms. McElroy

before the CT-myelogram study, and did not have the benefit

of reviewing the 2010 CT-myelogram study during the course
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of their post-surgical evaluations in 2009 and early 2010,

Dr. Mason did have the opportunity to review the 2009 post-

surgical MRI with and without contrast and the EMG-nerve

conduction study that he ordered.  Dr. Mason interpreted the

MRI as showing no indication of any thecal sac or nerve root

compression, and Dr. Mason described Ms. McElroy’s’s back

and right leg pain as “unexplained” from the MRI. (C. Exh. 1

p. 65) Dr. Mason placed Ms. McElroy at surgical maximum

medical improvement after her EMG-nerve conduction study

indicated normal conduction velocity and EMG studies. (C.

Exh. 1 p. 71) For his part, Dr. Rutherford stated that his

neurological examination indicated normal muscle bulk and

tone and normal strength in Ms. McElroy’s upper extremities,

but give-away pattern weakness in all muscle groups of Ms.

McElroy’s lower extremities indicative of “non-organic”

weakness. (C. Exh. 1 p. 92) For his part, Mr. Atkinson

reported that Ms. McElroy put forth very inconsistent effort

throughout her functional capacity testing, and Mr. Atkinson

reported Ms. McElroy’s effort as “unreliable” with only 28

of 46 consistency measures within expected limits. (C. Exh.

1 p. 95) 

Issue 1: Additional Medical Treatment After June 16, 2010,
And Liability For Emergency Room Visits And CT-Myelogram
Study Before June 16, 2010.

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees
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have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In the present case, I find that Ms. McElroy has failed

to establish by a preponderance of the credible evidence

that any future treatment or any of the unpaid treatment

that she has already received is reasonably necessary for

treatment of the compensable disk injury that she sustained

at the L4-5 level of her spine.  

With regard to the lumbar CT scan ordered by an

emergency room physician in 2010 and the CT-myelogram
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ordered by Dr. Sharma in 2010, I note that Ms. McElroy had

previously undergone a post-surgical MRI with and without

contrast and had undergone a post-surgical EMG-nerve

conduction study.  Neither of these studies indicated a

nerve compression or radiculopathy.  The emergency room CT

scan and the CT-myelogram in 2010 both appear on this record

to have been ordered based on Ms. McElroy’s ongoing

complaints, and I do not find Ms. McElroy’s post-surgical

complaints credible in light of the credible medical

evidence that (1) Ms. McElroy’s complaints changed after

surgery, (2) Ms. McElroy’s post-surgical complaints are

unexplained based on the 2009 post-surgical radiographic

evidence, (3) Ms. McElroy exhibited give-away on strength

testing in all lower extremity muscle groups in January of

2010 indicative of non-organic weakness, (4) Ms. McElroy put

forth inconsistent and unreliable effort during functional

capacity testing, (5) Dr. Seale did not observe any nerve

sleeve compression on the films of the 2010 CT-myelogram

study, and (6) Dr. Seale considered Ms. McElroy’s complaints

in 2010 way out of proportion to her radiographic findings.  

I recognize that Dr. Sharma and Dr. Chakales give no

indication in their reports that Ms. McElroy’s complaints

are out of proportion to test results, and I recognize that

a discrepancy in reading the CT-myelogram exists between Dr.

Seale’s report and Dr. Chakales’ report.  However, in the

present case, I accord greater weight to the findings of Dr.
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Mason, Dr. Rutherford, Dr. Seale and Mr. Atchison, than the

weight I accord the findings of Dr. Chakales and Dr. Sharma.

Since I conclude on this record that Ms. McElroy had

appropriate and sufficient post-surgical diagnostic testing

in 2009 to investigate her post-surgical complaints, I find

that the 2010 CT and the 2010 CT-myelogram studies were not

reasonably necessary in relation to Ms. McElroy’s work-

related back injury.

After reviewing the April and May 2010 emergency room

medical reports in light of (1) Dr. Sharma’s records

indicating that Ms. McElroy was under Dr. Sharma’s care for

pain management between February and June of 2010, (2) Mr.

Atchison’s report indicating that Ms. McElroy gave

unreliable and inconsistent effort during her functional

capacity evaluation in January of 2010, (3) Dr. Rutherford’s

report in January of 2010 indicating that Ms. McElroy

displayed give-away weakness in all lower extremity muscle

groups, and (4) Dr. Seale’s conclusion in June of 2010 that

Ms. McElroy’s symptoms appeared way out of proportion to her

radiographic evidence, I find that Ms. McElroy has also

failed to establish by a preponderance of the credible

evidence that she experienced symptoms of such severity on

the days that she went to the emergency room in April and

May of 2010, such that the symptoms warranted any of the

emergency room treatment and expenses incurred. 
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Because I find credible Dr. Seale’s conclusion on

June 7, 2010, that he would definitely not recommend any

more pain management treatment, I also find that Ms. McElroy

has failed to establish that any of the treatment at issue

that she has received through Dr. Sharma after June 16,

2010, has been reasonably necessary for treatment of her

compensable injury.

Finally, in light of Dr. Seale’s credible

recommendation against further pain management treatment in

this case, I find that the respondent has already paid for

all treatment that would be reasonably necessary for Ms.

McElroy’s compensable back injury.  The respondent is

therefore not liable for any of the additional medical

treatment that Ms. McElroy received after June 16, 2010, or

for any additional treatment that Ms. McElroy may receive in

the future.

Issue 2: Additional Temporary Disability After January 21,
2010.

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will



12MARIA MCELROY - F904498

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).   

In the present case, I find that Ms. McElroy has failed

to establish by a preponderance of the credible evidence

that her healing period for temporary disability extended

beyond January 21, 2010, when the respondent stopped paying

temporary disability compensation.  I note that prior to

that date, Dr. Mason had pronounced her at maximum medical

improvement for her surgery with a 10% impairment rating on

November 20, 2009; she had undergone the approximately four

weeks of work hardening that Dr. Mason had prescribed, and

she had undergone a functional capacity evaluation on

January 11, 2010, as recommended by Dr. Rutherford on

January 4, 2010, after muscle testing indicated non-organic

weakness.

Ms. McElroy’s attorney has contended that her healing

period did not end until June of 2010.  In this regard, her

attorney has cited to the report showing that when Dr. Mason

indicated that Ms. McElroy was at maximum medical

improvement in November of 2009, Dr. Mason referenced future

pain management for Ms. McElroy, in addition to work

hardening for Ms. McElroy, in his final report. Ms.

McElroy’s attorney has noted that Ms. McElroy in fact

underwent physical therapy and pain management after work

hardening, and Dr. Seale stated on June 2, 2010, that Ms.

McElroy is at maximum medical improvement.  Based on the
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additional course of pain management and therapy, and Dr.

Seale’s discussion of maximum medical improvement on June 2,

2010, Ms. McElroy contends that she is entitled to

additional temporary disability compensation until June 2,

2010.

A majority of the Full Commission has previously held

under some circumstances that physical therapy prescribed by

a physician can be treatment intended to improve the

underlying nature of an injury, so as to extend the healing

period.  For example, in Jones v. Smith-Blair, Full Workers’

Compensation Commission, Opinion filed August 16, 2001

(E901291) [affirmed Smith-Blair, Inc. v. Jones, 77 Ark. App.

273, 72 S.W.3d 560 (2002)], a majority of the Commission

determined that a claimant’s inability to afford physical

therapy after an employer’s controversion of entitlement to

any additional medical treatment extended the claimant’s

healing period where physical therapy would produce optimum

range of motion following surgery.  Likewise, in Taylor v.

Blackman Produce, Full Workers’ Compensation Commission,

Opinion filed November 17, 1997 (E610722), a majority of the

Full Commission found that a period of physical therapy

after a release to return to work was sufficient to extend a

healing period, notwithstanding a dissenting Commissioner’s

argument to the contrary.  In Stapp v. Baker, Full Workers’

Compensation Commission, Opinion filed April 13, 1999

(E707426), a majority of the Commission again found that an
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injured worker remained within his healing period and

incapacitated to earn during the period that he attended

physical therapy.  In Brooks v. Alice Sidney Farms, Full

Workers’ Compensation Commission, Opinion filed February 28,

2002 (F011971), a majority of the Full Commission found that

a claimant remained within his healing period through the

date of the hearing and continuing until a date yet to be

determined under circumstances where the treating physician

prescribed physical therapy of the thoracic and lumbar

region which had not yet been received as of the date of the

hearing.  In Mead v. Square Associates Construction Co.,

Full Workers’ Compensation Commission, Opinion filed

October 14, 1999 (E715128), the Full Commission likewise

found that an injured worker remained within her healing

period and totally incapacitated to earn wages as of the

date of the hearing under circumstances where the

respondents denied prescribed therapy intended to improve

the underlying nature of the injured worker’s condition.  

In Ratchford v. Belden Wire & Cable Company, Full

Workers’ Compensation Commission, Opinion filed

September 23, 1997 (E513736), however, the Full Commission

denied the claimant a period of temporary partial disability

claimed while she was attending physical therapy.  In

Ratchford, the claimant had already been assigned maximum

medical improvement and had received impairment ratings from

her treating physicians.
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I find the circumstances in the present case analogous

to Ratchford, supra.  Ms. McElroy seeks an award of

temporary disability benefits for a period after her

treating surgeon determined her to be at maximum medical

improvement and assigned her an impairment rating for her

work related injury.  The respondents continued to pay Ms.

McElroy temporary disability compensation thereafter while

she was in off work status for approximately four weeks of

work hardening, and I am not persuaded that the physical

therapy or the pain management provided to her thereafter

had any reasonable expectation of further improving the

permanent nature of her compensable L4-5 disk injury,

particularly in light of the evidence that Ms. McElroy’s

muscle weakness by January of 2010 was non-organic, that her

complaints were later deemed out of proportion to her

diagnostic test results, and that she provided inconsistent

and unreliable effort during functional capacity testing

after her four week course of prescribed work hardening, and

before the 2010 pain management and additional physical

therapy that she relies on to try to extend her healing

period. 

Issue 3: Permanent Partial Disability For Wage Loss In
Excess Of A Ten Percent Anatomical Impairment

For unscheduled injuries, an injured worker’s

entitlement to permanent disability benefits is controlled

by Ark. Code Ann. § 11-9-522.  Permanent disability
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compensation is paid where the permanent effects of a

work-related injury incapacitate the worker from earning the

wages which the worker was receiving at the time of the

injury.  When making a determination of the degree of

permanent disability sustained by an injured worker with an

unscheduled injury, the Commission must consider evidence

demonstrating the degree to which the worker's anatomical

disabilities impair the worker’s earning capacity, as well

as other factors such as the worker's age, education, work

experience, and other matters which may reasonably be

expected to affect the worker’s future earning capacity. 

Such other matters may include, but are not limited to,

motivation, post-injury income, credibility, and demeanor.

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).  

When it becomes evident that the worker's underlying

condition has become stable and that no further treatment

will improve the condition, the disability is deemed to be

permanent.  If the employee is totally incapacitated from

earning a livelihood at that time, the employee is entitled

to compensation for permanent and total disability.  Minor

v. Poinsett Lumber & Manufacturing Co., 235 Ark. 195, 357

S.W.2d 504 (1962).
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In addition, Ark. Code Ann. § 11-9-102(4)(F)(ii)

provides that:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural
process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be
payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.

"Major cause" is defined as more than 50% of the cause. Ark.

Code Ann. § 11-9-102(14).

In the present case, Ms. McElroy was born on

December 12, 1974, and was therefore approximately 36 years

old at the time of the hearing held on May 19, 2011. (T. 9)

At the time of her injury in 2009, Ms. McElroy worked 84.5

hours every two weeks and earned wages of $16.75 per hour as

an LPN.  Ms. McElroy worked a 6:30 a.m. to 7:00 p.m. shift

at the hospital. (R. Exh. 2 p. 33)

Ms. McElroy has not worked anywhere in the two year

interval between the her injury on May 14, 2009, and the

hearing held on May 19, 2011. (T. 12) She resides with her

six children and her husband who also does not work for

medical reasons. (R. Exh. 2 p. 5) Ms. McElroy was awaiting a

decision from a judge regarding her Social Security

Disability application at the time of the hearing. (T. 61)

With regard to her education, Ms. McElroy finished high

school in 1993, and then attended six months of a two year
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business school curriculum after high school. (R. Exh. 2 p.

9-10) She became certified as a Certified Nursing Assistant

in approximately 1996, and she has been an LPN since 1998

after one year of training. (R. Exh. 2 p. 7, 13-14) Ms.

McElroy would currently require eleven months of training

but no more coursework to become qualified as a registered

nurse. (R. Exh. 2 p. 33)

With regard to her work experience as an LPN, Ms.

McElroy initially worked two jobs simultaneously for Howard

County Hospital giving medications and providing patient

care and for Nashville Nursing and Rehab as a charge nurse

supervising three or four CNA’s and/or medical assistants.

(R. Exh. 2 p. 14) After moving to Kansas City, Ms. McElroy

worked at Trinity Lutheran Hospital as a staff nurse on the

surgical floor, later at Health South Rehab Hospital as a

nurse trained on six or seven floors, and then at John Knox

Village in a post-acute care unit. (R. Exh. 2 p. 14-16)

Upon returning to Arkansas, Ms. McElroy worked at

DeQueen Medical Center administering medications and

performing physical rehabilitation, and then worked at

Little River Memorial Hospital as a staff nurse on the

medical/surgical floor. (R. Exh. 2 p. 21-30) Ms. McElroy is

one of the few LPN’s in the area with ACLS certification for

critical care nursing. (R. Exh. 2 p. 30) Ms. McElroy needed

computer skills to perform some aspects of her work as an

LPN, and she has also previously assisted her husband’s
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trucking business by coordinating loads for her husband to

haul. (R. Exh. 2 p. 16, 24)    

With regard to Ms. McElroy’s permanent restrictions for

her work injury, I note again that Dr. Rutherford concluded

on January 4, 2010, that Ms. McElroy’s physical examination

at that time was normal except for non-organic weakness in

her right lower extremity.  Dr. Rutherford proposed a

functional capacity evaluation, and opined that Ms. McElroy

should return to work without restriction if she generates

an invalid profile. (C. Exh. 1 p. 92) Tim Atkinson indicated

that Ms. McElroy in fact put forth very inconsistent and

unreliable effort in a functional capacity evaluation

performed seven days later on January 11, 2010. (C. Exh. 1

p. 95) Ms. McElroy’s unreliable effort impedes the

Commission’s ability to assess the full extent of her

permanent disability.

By comparison to the observations and conclusions of

Dr. Rutherford and Mr. Atkinson, Dr. Chakales in his Social

Security Disability evaluation performed over one year later

on April 11, 2011, indicated that Ms. McElroy should never

climb a ladder, balance, stoop, kneel, crouch, or crawl,

could only occasionally climb stairs or ramps, could sit,

stand or walk up to two hours without interruption for a

maximum of four hours each per day, and can occasionally

lift or carry up to 10 pounds. (C. Exh. 1 p. 196-200)
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According to Dr. Chakales, Ms. McElroy requires a cane to

ambulate. (C. Exh. 1 p. 197, 200)  

After considering Ms. McElroy’s relatively young age,

her education and work experience, the nature and extent of

her injury and impairment, and all other relevant factors, I

find that Ms. McElroy has experienced a 7% impairment to her

wage earning capacity in excess of the 10% permanent

anatomical impairment assigned by Dr. Mason and accepted by

the respondent.

In concluding that Ms. McElroy has proven only a 7%

wage loss disability, I note that Ms. McElroy has worked in

a variety of work environments as an LPN, and has

transferrable job skills including medical training,

computer skills and management experience.  In attempting to

evaluate Ms. McElroy’s residual post-surgical complaints, I

find credible Dr. Seale’s medical opinion that Ms. McElroy’s

pain complaints on examination were way out of proportion to

the radiographic evidence, and I again note that Ms.

McElroy’s inconsistent and unreliable effort on her

functional capacity evaluation impedes my ability to

determine her residual abilities and thereby assess the full

extent of her wage earning loss. 

In summary, I recognize that a 7% wage loss award is

relatively low in relation to the extent of Ms. McElroy’s

pain complaints, her extended course of treatment prescribed

by Dr. Sharma, her minimal abilities documented in the
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functional capacity evaluation, and the restrictions

indicated by Dr. Chakales.  However, as discussed above, I

find credible Dr. Seale’s conclusions that Ms. McElroy’s

pain complaints are way out of proportion to her

radiographic findings and that Ms. McElroy should not

undergo additional pain management.  I place minimal weight

on the minimal abilities documented in the functional

capacity evaluation because I find credible Mr. Atchison’s

conclusion that Ms. McElroy exhibited inconsistent and

unreliable effort.  I also do not find Dr. Chakales’

restrictions credible because I do not find credible Dr.

Chakales’ interpretation from the 2010 CT-myelogram study

that Ms. McElroy currently has a documented nerve

compression.  The reports of Dr. Sharma, Dr. Seale and Dr.

Holman persuade me that the 2010 CT-myelogram did not

indicate a nerve compression. 

However, notwithstanding the persuasive evidence that

Ms. McElroy’s complaints are out of proportion to her

radiographic findings, I note that on at least one occasion

after her healing period ended, Dr. Sharma on March 17,

2010, did document the presence of palpable muscle spasms. 

(C. Exh. 1 p. 130) Therefore, Ms. McElroy’s ongoing

subjective pain complaints after her healing period ended

are corroborated by at least one objective medical finding

in the record, and residual pain is one factor to consider

in the assessment of wage loss disability.  Whitlatch v.
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Southland Land & Dev., 84 Ark. App. 399, 141 S.W.3d 916

(2004).  I note that post-injury earnings, or the lack

thereof, can be another important factor in assessing wage

loss disability, and in the present case Ms. McElroy has

documented several attempts to find a job but had no post-

injury earnings at the time of the hearing.   

I also find that Ms. McElroy’s compensable injury is

the major cause of the 7% permanent disability awarded

herein.  I am not persuaded on this record that Ms. McElroy

was experiencing any back problems or any medically related

impairment to her wage earning capacity before her fall and

injury on May 14, 2009, and I am not persuaded that any

injuries sustained in her 2010 automobile accident

permanently affected either her low back symptoms, her low

back impairment, or her wage earning capacity.     

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employee/employer/carrier relationship existed
on or about May 14, 2009, when the claimant
sustained a compensable injury to her low back
(extent of injury reserved).  

3. The claimant’s average weekly wage was $783.00
which entitles her to a temporary total disability
rate of $522.00 and a permanent partial disability
rate of $392.00.

4. The claimant has reached maximum medical
improvement.

5. The claim was accepted as compensable with
temporary total disability, medical benefits, and



23MARIA MCELROY - F904498

a 10% permanent partial disability rating being
paid.

6. Pursuant to a Change of Physician Order entered
January 25, 2010, the claimant’s treating
physician is Dr. Roshan Sharma.

7. Dr. Sharma’s treatment has been paid through
June 16, 2010.

8. Temporary total disability benefits were paid
through January 21, 2010.

9. The claimant has failed to establish by a
preponderance of the evidence that any of the
unpaid medical treatment addressed herein was 
reasonably necessary for treatment of her
compensable back injury.  The claimant has also
failed to establish that any additional medical
treatment after June 16, 2010, has been or will be
reasonably necessary in connection with her work
related low back injury.  The preponderance of the
evidence instead establishes that the claimant had
already received all reasonably necessary medical
treatment for her work related injury on or before
June 16, 2010, when the respondent stopped
providing further treatment.

10. The claimant has failed to establish by a
preponderance of the evidence that she is entitled
to any period of additional temporary disability
compensation after January 21, 2010.

11. The claimant has established by a preponderance of
the evidence that she has sustained a 7%
impairment to her wage earning capacity in
addition to the 10% permanent anatomical
impairment established by the medical evidence and
paid by the respondents.

AWARD

The respondent is directed to pay permanent disability

benefits in accordance with the findings set forth herein. 

This award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57
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(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).  By

agreement of Mr. Giles and Ms. York, the fee shall be paid

16 1/3% to Mr. Giles and 8 2/3 % to Ms. York to satisfy Ms.

York’s attorney’s lien.   

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


