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STATEMENT OF THE CASE

A hearing was conducted on October 4, 2011, to determine whether the

claimant sustained compensable injuries within the meaning of the Arkansas

Workers’ Compensation Commission laws.

A prehearing conference was conducted in this claim on June 21, 2011,

and a Prehearing Order was filed on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit 1, and made a part of

the record herein without objection, subject to any modifications made at the

full hearing.  

At the full hearing, it was stipulated that there was a December 1, 2010,
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employee/employer relationship; and that the claimant’s average weekly wage

was $513.20 per week which would entitle the claimant to compensation rates

of $342.00 per week for temporary total disability and $257.00 per week for

permanent partial disability.  

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant sustained a compensable back injury.

2) Whether the claimant sustained a compensable neck injury.

3) Whether the claimant sustained a compensable left knee injury.

4) W hether the claimant is entitled to temporary total disability

benefits from March 4, 2011, through May 4, 2011.

5) Attorney’s fees.

The claimant contended at the full hearing that she sustained

compensable injuries to her neck, back, and left knee, and is entitled to

medical benefits, temporary total disability benefits from March 4, 2011,

through May 4, 2011, and attorney’s fees.

Respondents contended at the full hearing that they did pay for some

initial medical treatment.  Respondents contended that there are no objective

findings to support injuries to either the claimant’s back, neck, or left knee.

Therefore, respondents contended that the claimant cannot prove that she

sustained compensable injuries to either her back, neck, or left knee.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties are hereby accepted as

fact.

3) The claimant has failed to prove, by a preponderance of the

credible evidence, that she sustained compensable injuries to

her back, neck, or left knee. 

4) Since the claimant has failed to prove compensability, the other

issues outlined herein are rendered moot.

DISCUSSION

The claimant, age 35, described her work duties for the respondent

employer as follows:

Q And how long had you worked for them?

A This was the third time and it was about a year and a half.

Q And what did you do for them?

A This last position was checking in patients, checking out,

scanning documents, and entering patients’ information, taking

payments, posting payments, insurance verification, inventory,



SHARON MCCULLER - G011127 -4-

distribute the inventory, and answer phones.

(T. p. 12, lines 16-19)

The claimant’s testimony revealed that on or about December 1, 2010,

she was going down a flight of stairs and slipped.  The claimant testified as

follows regarding the slip and fall accident in the stairwell:

Q Okay.  So about how far did you slide?

A Gosh, I don’t know.  I know it had to – I can’t say for sure.

I know I – it was a few steps, but I don’t know exactly how many.

Q Okay.  And you said that you had first landed on your

bottom?

A W hen I – yeah, when I realized, I don’t know if I blacked

out or what, I don’t know, but when I realized or assessed it, I

was, yeah, on my bottom, kind of tilted to the left.

Q Okay.  And did you immediately know you were  hurt?

A Yeah, I felt some pain, yeah.

Q Okay.  W here did you feel your pain?

A My elbows, my lower back, my bottom, and initially, as

well, I think my upper back, but I can’t remember.

Q Okay.  And what about your knee, arms, head, anything

like that?

A As I got up – as I got up to walk, then my left leg and knee

hurt, and then my back  pain was all over, as well as my elbow,

and then my neck to the bottom base of my head.

(T. p. 14, lines 4-22)

The claimant testified that after the slip and fall incident she reported it
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to her employer and was seen by Nick Fazio, APN, through her employer,

Arkansas Specialty Orthopaedics.  Nick Fazio’s report found at Claimant’s

Exhibit 1, page 23, showed that the claimant had “no obvious abrasions or

trauma.”  The claimant testified that she did not have to report to the

emergency room on the day of the incident; however, the claimant stated that

the next morning she did end up having to go to the emergency room.  The

claimant testified that the next morning when she got up to walk she had a

sharp pain in her knee and that her back was hurting.  (T. p. 16, lines 2-8) 

The claimant testified that after going to the emergency room she was

set up through workers’ compensation to go to Concentra and see a Dr. Ibsen.

The claimant testified she was then referred to Dr. Peeples.  The medical

records also show that the claimant treated with Dr. John Adametz at

Concentra and Dr. Rose Shaw-Bullock at North Little Rock Primary Care.  The

medical records show that Dr. Peeples ordered a whole body bone scan of the

claimant which he reviewed on January 6, 2011.  In Dr. Peeples’ January 6,

2011, report he stated, “Her whole body bone scan was reviewed with her and

shows no evidence of major abnormality.  There is a little bit of degenerative

change in the shoulders and a mild curvature of the thoracolumbar spine.”

(Cl. Ex. 1, pp. 21-22)  

The claimant testified that at some point while receiving medical

treatment for her alleged injuries, respondents discontinued payment of
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medical treatment and controverted the claimant’s claim.  Respondents

contend claimant did not sustain compensable injuries to her back, neck, or

left knee.  Claimant contends she did sustain compensable injuries to her

back, neck, and left knee by specific incident on or about December 1, 2010,

and as such is entitled to temporary total disability benefits, all associated

medical benefits, and attorney’s fees.  

ADJUDICATION

For the claimant to establish a compensable injury as the result of a

specific incident which is identi fiable by time and place of occurrence, the

following requirements of Ark. Code Ann. § 11-9-102(4)(A)(i) must be

established:

1) Proof by a preponderance of the evidence of an injury

arising out of and in the course of employment.

2) Proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body

which required medical services or resulted in disability or

death.

3) Medical evidence supported by objective findings, as

defined in Ark. Code Ann. § 11-9-102 (16), establishing

the injury.

4) Proof by a preponderance of the evidence that the injury

was caused by a specific incident and is identifiable by

time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any
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of the requirements for establishing the compensability of the injuries alleged,

she fails to establish the compensability of the claim, and compensation must

be denied.  Mikel v. Engineers Specialty Plastics, 56 Ark. App. 126, 938

S.W .2d 876 (1997).

W ith regard to the claimant’s alleged compensable neck and left knee

injury, I find that the claimant has failed to prove by a preponderance of the

evidence that she sustained any compensable neck or left knee injury

because she has failed to establish neck or left knee injuries with medical

evidence supported by objective medical findings.  The claimant first treated

with her employer, Arkansas Specialty Orthopaedics, on December 1, 2010,

with Nick Fazio as shown in Claimant’s Exhibit 1, page 23.  The December 1,

2010, medical report generated by Arkansas Specialty Orthopaedics shows

that the claimant had “no obvious head injury or fracture or acute injury.”  The

same report goes on to state, “Neck without any tracheal deviation, cervical

instability, muscle spasms, lymphadenopathy.”  Claimant’s left knee was

examined and found, “No obvious laxity or dislocation.”  And also stated, “No

obvious trauma or abrasions.”  Further, the claimant was treated at Concentra

by Dr. Ibsen on December 7, 2010, and Dr. Ibsen’s report states, “X-rays of

the cervical and lumbar spine, and left knee were negative.”  (Cl. Ex. 1, p. 5)

The medical records also show that the claimant was seen at Concentra on

January 19, 2011, by Dr. Adametz whose report states, “Left knee: The knee
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joint is stable.  Knee shows no deformity.  No ecchymosis.  No knee effusion.

No erythema.  No giving way no locking full range of motion.”  (Cl. Ex. 1, p. 8)

In making my determination that the claimant has failed to offer medical

evidence supported by objective findings sufficient to establish a

compensable left knee injury, I do not disregard Dr. Tharp’s reported dated

December 2, 2010, which stated:  “TW O VIEWS LEFT KNEE FINDINGS:

There may be some suprapatellar joint fluid present.  No obvious fracture or

dislocation is noted.”  (Cl. Ex. 1, p. 25)  The report goes on to find the left knee

exam as otherwise is negative.  The report clearly states, “There may be

some supratellar joint fluid present,” (emphasis added); such a statement

doesn’t reach the level of objective findings.

Further, with regard to the claimant’s neck, I do not disregard Dr.

Tharp’s report where he gives his impression of the claimant’s cervical spine

on December 2, 2010, and states, “straightening that may be positional versus

spasm.  Degenerative disc disease C5-6. . . .”  (Cl. Ex. 1, p. 25)  Nor do I

disregard Dr. Finkbeiner’s MRI report dated January 26, 2011, wherein he

outlines some small protrusion in the cervical spine.  (Cl. Ex. 1, p. 28)

However, Dr. Finkbeiner’s MRI report of the claimant’s cervical spine clearly

states, “No definite evidence of prior traumatic injury or fracture is seen.”

The claimant alleges she injured her cervical spine due to a traumatic event
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(i.e., the stairway fall), but the cervical MRI shows the claimant has no

objective findings of a traumatic cervical injury.

Even if I were to find the claimant has medical evidence supported by

objective findings of a cervical injury, I find the claimant has failed to prove by

a preponderance of the evidence that her cervical injuries arose out of and in

the course of her employment as such findings are degenerative in nature and

no causal relationship exists between her current cervical condition and her

alleged fall on December 1, 2010.

W ith regard to the claimant’s alleged back injury, I find claimant has

failed to prove by a preponderance of the evidence that she has a

compensable back injury.  First, claimant has failed to establish a back injury

with medical evidence supported by objective findings.  Dr. Tharp’s report

dated December 2, 2010, states his impression of the claimant’s lumbar spine

findings as “Negative Exam. FOUR VIEW LUMBAR SPINE FINDINGS:

Normal alignment is present.  No fracture or subluxation.  The vertebral body

stature and disc spaces are well maintained.  Sacroiliac joints are intact.”  (Cl.

Ex. 1, p. 25)  In making my determination that claimant has failed to prove a

compensable back injury with objective findings, I do not disregard Dr.

Finkbeiner’s MRI of the claimant’s back on January 27, 2011.  (Cl. Ex. 1, p.

30)  However, again Dr. Finkbeiner states, “No definite evidence of prior
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traumatic injury or fracture is seen.”  The claimant’s back MRI shows the

claimant has no objective findings of a traumatic back injury as she alleges

happened on December 1, 2010, in the slip and fall.

Should I find that claimant’s shallow disc displacements and minimal

degenerative changes in her back are objective findings, I still find claimant

has failed to prove by a preponderance of the evidence that her back injuries

arose out of and in the course of her employment.  Instead, I find claimant’s

current back condition to be degenerative in nature and has no causal

connection to her alleged slip and fall on December 1, 2010.

In making my determination that the claimant sustained no

compensable injuries related to her alleged December 1, 2010, fall, it must be

noted the claimant had no obvious trauma or abrasions when first seen by

Nicholas Fazio on December 1, 2010.  Further, Dr. Peeples, after a whole

body scan, stated, “It is my impression that in view of her wide spread pain,

her spectacular descriptions and lack of physical findings that there is a non-

physical basis to her symptoms.”  (Cl. Ex. 1, p. 22)

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.
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S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


