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STATEMENT OF THE CASE

On June 1, 2011, the above captioned claim came on for a hearing in

Texarkana, Arkansas.  A prehearing conference was conducted in this matter

on April 28, 2011, and a Prehearing Order was filed on April 29, 2011.  A copy

of the Prehearing Order was marked as Commission Exhibit 1, and made a

part of the record herein without objection, subject to any modifications made

at the full hearing.  

The parties stipulated to the following at the June 1, 2011, full hearing:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including April 23, 2010.

3) The parties agree that on April 23, 2010, the claimant sustained

compensable injuries to her right shoulder, left ankle, and both

knees.

4) The claimant’s compensation rates are $361.00 for temporary

total disability and $271.00 for permanent partial disability.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant sustained a compensable back injury by

specific incident on April 23, 2010.

2) Whether the claimant is entitled to additional medical treatment

for her left ankle.

3) Whether the claimant is entitled to additional temporary total

disability benefits from the date of last payment to a date to be

determined for her compensable left ankle injury and/or alleged

compensable back injury.

At the full hearing, claimant contended that on April 23, 2010, she

sustained injuries to her back, right arm, both knees, and left ankle when an

elevator did not line up evenly with the floor causing the claimant to fall.

Claimant has been treated for her injuries which the respondents initially

accepted as compensable.  Claimant underwent surgical repair for her right

shoulder.  It was not until claimant’s treating physician, Dr. Stasikowski,

recommended surgery for her left ankle that the respondents denied further

treatment for the left ankle.  Claimant contends entitlement to medical



BRENDA MCCOY - G003734 -3-

treatment, temporary total disability and attorney’s fees.  Claimant specifically

contends that she sustained a compensable low back injury on April 23, 2010,

which the respondents initially accepted as compensable, and not until

May 23, 2011, have the respondents denied the back injury.

At the full hearing, respondents contended that they are not liable for

treatment to the left foot or ankle and that they are also not liable for any

additional temporary total disability benefits.  Respondents contend the injury

to claimant’s left foot was due to an independent intervening cause.

Respondents contend claimant did not sustain a compensable back injury on

April 23, 2010.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable back injury by
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specific incident on April 23, 2010. 

4) The claimant has failed to prove by a preponderance of the

evidence that the additional medical treatment requested for her

left ankle is associated or related to her compensable left ankle

injury of April 23, 2010.  Therefore, the claimant has failed to

prove by a preponderance of the evidence that she is entitled to

additional medical treatment for her left ankle as such medical

treatment is not related to the April 23, 2010, event.

5) The claimant has failed to prove by a preponderance of the

evidence that she remained in her healing period from May 10,

2011, through a date yet to be determined with regard to her

compensable left ankle injury.  Therefore, the claimant has failed

to prove by a preponderance of the evidence that she is entitled

to additional temporary total disability benefits from May 10,

2011, to a date yet to be determined.

DISCUSSION

The claimant, age 59, began working for the respondent employer on

September 10, 2005.  The claimant’s job title for the respondent employer was

“residential supervisor.”  (T. p. 16, line 4)  The claimant testified her job duties

mostly revolved around the supervision of prisoners.

The claimant testified as follows regarding the incident that took place

on April 23, 2010, which lead to her compensable left ankle, right shoulder,

both knees injuries:

Q Now, tell me what happened on April 23, 2010.

A I had just called the control room to get permission to leave my

post to get a  new battery and take my break.  I got on the elevator,

went down to the first floor.  I was just piddling around and singing a

little bit and did not realize the elevator stopped about twelve inches
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below the floor, and when I walked out, the upper part of my shin hit

where the elevator had stopped against the wall, and I went forward

onto the floor real hard and slid across in front of all those prisoners.

Q Did you hit your foot, as well?

A Yes.  Very hard.

Q What part of your body do you specifically recall injuring that

day?

A My knees, my left foot, my right shoulder and upper arm and my

lower back.  (T. p. 17, lines 8-24)

The claimant testified that following her falling incident on April 23,

2010, she reported her injuries to Sergeant Starling.  The claimant testified

Sergeant Starling sent her to Christus St. Michael Health System.  A medical

record from Christus St. Michael Health System dated April 23, 2010, shows

the claimant only reported “pain to knees, hands, upper arm and leg.”  (Cl. Ex.

1, p. 6)  The first ten pages of medical documents found in Claimant’s Exhibit

1 shows that on April 23, 2010, the claimant mainly only reported significant

problems to her knees as a result of the fall on April 23, 2010.  The first ten

pages of claimant’s medical exhibit from Christus St. Michael Health System,

all from April 23, 2010, shows the claimant was primarily only treated for her

bilateral knee complaints.  

The medical records show approximately ten days after April 23, 2010,

the claimant reported to Dr. Greg Smolarz and at that time reported problems

with her lower back and right shoulder.  (Cl. Ex. 1, p. 11)  W ith the reported
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back pain, Dr. Smolarz had an x-ray done of claimant’s lumbar spine  which

showed “mild degenerative DDD at L5-S1.”  (Cl. Ex. 1, p. 12)  At the initial

visit with Dr. Smolarz, the claimant was taken off work as evidenced by

Claimant’s Exhibit 1, page 13.  An MRI of the claimant’s lumbar spine was

also conducted on May 25, 2010, and found the following impression:

1. POSTERIOR DISC BULGE AT THE L3-4, L4-5, AND L5 S1

LEVELS WITH MILD CANAL NARROWING.

2. CENTRAL POSTERIOR ANNULAR TEAR AT THE L3-4 LEVEL.

3. BILATERAL POSTERIOR FACET DISEASE AT THE L3-4, L4-5,

L5-S1 W ITH LIGAMENT FLAVUM HYPERTROPHY.

4. MODER ATE LEFT-SIDED NEURAL  F O R A M IN AL

NARROW ING AT THE L5-S1 LEVEL.

5. TRANSITIONAL VERTEBRA WITH LUMBARIZED S1

VERTEBRAL BODY.  (Cl. Ex. 1, p. 19)  

After reviewing the claimant’s MRI, Dr. Smolarz opined “I told her today that

these findings in her shoulder and lumbar spine indicated chronic changes,

but no acute changes were noted.”  (Cl. Ex. 1, p. 20)  Dr. John Stasikowski

also reviewed the MRI of the claimant’s lumbar spine and opined “MRI of the

lumbar spine of 5/25/10 is reviewed and there are degenerative changes

particularly at L4-5 with mild lateral stenosis mild HNZ zone.”  Dr. Stasikowski

also diagnosed the claimant with “lumbar strain.”  (Cl. Ex. 1, pp. 32-33) 

It is important to note that claimant had a left ankle crush injury in 2004

which resulted in reconstruction of her left ankle.  The medical records reflect

the claimant’s first complaint of left ankle problems after April 23, 2010,

appear to have begun June 25, 2010, while being treated by Dr. Stasikowski.
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On June 25, 2010, Dr. Stasikowski took an x-ray of the claimant’s left ankle

and found “The left ankle AP and Oblique, 2 views are  obtained.  We see that

there is status post os calcis fracture with two screws.  There is severe

posttrumatic [sic] old appearing deformity of the os calcis with loss of Bohler’s

angle and lower os calcis spur.”  (Cl. Ex. 1, p. 28)  The claimant followed up

with Dr. Stasikowski on July 2, 2010, and complained of pain and swelling in

the left foot and ankle.  After reviewing the x-rays, Dr. Stasikowski opined

“The ankle is stable.”  (Cl. Ex. 1, p. 32)  Dr. Stasikowski at that time diagnosed

the claimant “Status post left os calcis fracture with internal fixation and

severe deformity of the os calcis.  Pre-existing condition.”  (Emphasis added)

(Cl. Ex. 1, p. 32)  The claimant continued to treat with Dr. Stasikowski on

multiple occasions regarding her right shoulder, low back, and left ankle.  On

September 9, 2010, Dr. Stasikowski’s report indicates no complaints with

regard to the claimant’s left ankle and continued his same diagnosis with

regard to the left ankle as being “Status post left os calcis fracture with internal

fixation and severe deformity of the os calcis.  Pre-existing condition.”  (Cl. Ex.

1, p. 43)  In the same report from Dr. Stasikowski dated September 9, 2010,

Dr. Stasikowski stated “Ms. McCoy is able to return to work with restriction.”

(Cl. Ex. 1, p. 44)  Again, on October 7, 2010, the claimant reported to Dr.

Stasikowski of pain in her right shoulder and low back but again no mention

of left ankle swelling or pain.  (Cl. Ex. 1, p. 50)  
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In December of 2010 the claimant sustained a fall while at home

wherein she testified she injured her upper back and shoulder.  (T. p. 27, lines

21-23)  The claimant testified at the full hearing that as a result of her fall in

December of 2010 she did not injure her left ankle.  (T. p. 29, lines 5-6)

However, the medical records show that claimant had a substantial increase

in pain and diagnosis from Dr. Stasikowski with regard to her left ankle after

her fall at home in December of 2010.  Respondents contend the fall in

December of 2010 was an independent intervening cause which resulted in

the claimant’s current need for additional surgery to her left ankle.  

Prior to the claimant’s fall in December of 2010, Dr. Stasikowski’s

diagnosis of the claimant’s left ankle was simply and consistently “Status post

left os calcis fracture with internal fixation and severe deformity of the os

calcis.  Pre-existing condition.”  (Emphasis added)  (Cl. Ex. 1, p. 50)

However, after the claimant’s fall in December of 2010, Dr. Stasikowski’s

diagnosis changed substantially and stated “Status post left os calcis fracture

with internal fixation and severe deformity of the os calcis. This was

asymptomatic prior to the recent injury and the screws are now entering the

subtalar joint and there is this injury related posttraumatic arthrosis in the

subtalar joint.”  (Cl. Ex. 1, p. 109)  Dr. Stasikowski then recommended left foot

triple arthodesis.

The claimant contends she sustained a compensable back injury on
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April 23, 2010.  Claimant also contends enti tlement to additional medical

treatment and temporary total disability benefits related to her stipulated

compensable left ankle injury and her alleged compensable back injury.

Respondents contend that claimant did not sustain a compensable back

injury.  Respondents specifically argued at the full hearing that the claimant’s

fall in December of 2010 was an independent intervening cause which

resulted in her current need for additional medical treatment and that her

current condition regarding her left ankle is not related to the event on

April 23, 2010.

ADJUDICATION

The claimant has alleged a compensable back injury by specific

incident on April 23, 2010.  For the claimant to establish a compensable injury

as the result of a specific incident which is identifiable by time and place of

occurrence, the following requirements of Ark. Code Ann. § 11-9-102 must be

established:  (1) proof by a preponderance of the evidence of an injury arising

out of and in the course of employment; (2) proof by a preponderance of the

evidence that the injury caused internal or external physical harm to the body

which required medical services or resulted in disability or death; (3) medical

evidence supported by objective medical findings, as defined in Ark. Code

Ann. § 11-9-102 (16), establishing the injury; and (4) proof by a
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preponderance of the evidence that the injury was caused by a specific

incident and is identifiable by time and place of occurrence.  If the claimant

fails to establish by a preponderance of the evidence any of the requirements

for establishing compensability of the injury alleged, she fails to establish

compensability of the claim and compensation must be denied.  Mickel v.

Engineered Specialty Plastics, 567 Ark. App. 126, 938 S.W .2d 876 (1997).

The claimant alleges she sustained a compensable back injury as a

result of her fall on April 23, 2010.  It must be noted when the claimant

reported to Christus St. Michael Health System emergency room on April 23,

2010, ten pages of medical reports were generated from that visit and all of

the medical reports are void of any complaints of low back or back pain.

Specifically, the report from Christus St. Michael Health System specifically

says “PT STATES PAIN TO KNEES, HANDS, UPPER ARM AND LEG.”  (Cl.

Ex. 1, p. 6)  When the claimant met with Dr. Greg Smolarz on May 4, 2010,

she did report lower back pain.  (Cl. Ex. 1, p. 11)  Dr. Smolarz conducted an

x-ray of the claimant’s lumbar spine which showed mild degenerative disc

disease at L5-S1 and did not show any acute pathology.  (Cl. Ex. 1, p. 11)  An

MRI was conducted of the claimant’s lumbar spine on May 25, 2010, which

did show posterior disc bulge at L3-4, L4-5, and L5-S1, as well as a central

posterior annular tear at the L3-4 level.  MRI also showed bilateral posterior

facet disease at the L3-4, L4-5, and L5-S1 levels and neural foraminal
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narrowing at the L5-S1 level.  Dr. Smolarz reviewed all  of the objective

findings contained in the claimant’s lumbar MRI and opined that all of the

claimant’s lumbar spine problems were chronic and no acute changes were

noted.  (Cl. Ex. 1, p. 20)  Dr. Stasikowski also reviewed the claimant’s MRI of

the lumbar spine and found “degenerative changes.”  (Cl. Ex. 1, p. 32)  Dr.

Stasikowski went on to diagnosis the claimant with lumbar strain.

It is true that the claimant has objective medical evidence establishing

a lumbar injury; however, objective medical findings is just one element of

compensability.  The claimant still has the burden to prove by a

preponderance of the evidence that her injury arose out of and in the course

of her employment.  The medical records clearly show the claimant’s back

condition is chronic, degenerative, and not an acute injury that arose as a

result of her fall on April 23, 2010.  The claimant also has the burden to prove

by a preponderance of the evidence that her injury was caused by a specific

incident and is identifiable by time and place of occurrence.  As Drs.

Stasikowski and Smolarz have opined the claimant’s back injury is

degenerative and not the result of a specific incident on April 23, 2010.

Nothing in the medical records contradicts Drs. Smolarz or Stasikowsi’s

opinions regarding the degenerative nature of the claimant’s back.  Based on

all the credible evidence now before the Commission, I find that claimant has

failed to prove by a preponderance of the evidence that her back injury arose
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out of or in the course of her employment; I further find that claimant has failed

to prove by a preponderance of the evidence that her back injury was caused

by her falling incident at work on April 23, 2010.  Therefore, the claimant has

failed to prove by a preponderance of the evidence that she sustained a

compensable back injury by specific incident on April 23, 2010.  

The claimant requests additional medical treatment for her left ankle.

Arkansas Code Annotated § 11-9-508 states that employers must provide all

medical treatment that is reasonably necessary for the treatment of a

compensable injury.  What constitutes reasonable and necessary treatment

is a question of fact for the Commission.  Gansky v. Hi-Tech Eng’g, 325 Ark.

163, 924 S.W.2d 790 (1996).  The claimant had significant preexisting

problems with her left ankle.  The claimant testified that in 2004 she was in a

car accident which crushed her left ankle.  The claimant testified that as a

result of her left ankle crush injury in 2004 she had pins and plates put in her

left ankle.  Once again, it must be noted that when the claimant reported to

Christus St. Michael Medical System emergency room on the date of the

compensable event, April 23, 2010, she did not report a left ankle injury.  In

fact, when the claimant reported to Dr. Smolarz on May 4, 2010, not only was

there no mention of left ankle pain but Dr. Smolarz reported “able to stand on

toes and heels without difficulty.”  (Cl. Ex. 1, p. 11)  Dr. Smolarz in his May 4,

2010, report went on to state “She has full ROM in both hips, knees, and
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ankles.”  (Cl. Ex. 1, p. 11)  On June 1, 2010, the claimant treated with Dr.

Smolarz who again did not note any problems with the claimant’s left ankle.

The medical records show claimant treated with Russ Nelson, physical

therapist, on June 3, 2010, and at that time again did not mention any

complaints of left ankle pain.  (Cl. Ex. 1, pp. 22-25)

The medical records seem to indicate the earliest the claimant ever

reported any left ankle problems was on or about July 2, 2010, to Dr.

Stasikowski wherein he did note swelling of the left ankle.  (Cl. Ex. 1, p. 32)

Still, it must be noted that the claimant’s first indication of left ankle problems

as a result of her April 23, 2010, compensable event was nearly two months

after the fall.  Even with the swelling, and x-rays of the left ankle, Dr.

Stasikowski still seemed to chalk up the claimant’s problems with her left

ankle to her preexisting crush injury.  In all of Dr. Stasikowski’s reports prior

to December of 2010, he continued to diagnosis the claimant’s left ankle as

follows:  “Status post left os calcis fracture with internal fixation and severe

deformity of the os calcis.  Pre-existing condition.”  (Cl. Ex. 1, p. 50)

Respondents argued at the full hearing the reason for accepting

compensability of the claimant’s left ankle was the objective evidence of

swelling; however, by November of 2010 there are no reports contained in the

record that shows that claimant’s left ankle still was causing her any pain or

swelling.  In addition, Dr. Stasikowski continued to label the claimant’s left
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ankle problem as “Pre-existing condition.”  Then, in December of 2010, the

claimant sustained an admitted fall in the backyard of her home wherein she

had to seek medical treatment.  Respondents argue the December 2010 fall

was an independent intervening cause which caused the claimant’s current

need for left ankle surgery.

The medical records are abundantly clear in that they show virtually

little to no problems with the claimant’s left ankle until after the December

2010 fall at the claimant’s home.  In fact, on July 2, 2010, Dr. Stasikowski

specifically stated “The ankle is stable.”  (Cl. Ex. 1, p. 32)  Dr. Stasikowski’s

opinion and diagnosis of the claimant’s left ankle remained exactly the same

for the five months preceding the claimant’s December 2010 fall at her home.

On February 23, 2011, Dr. Stasikowski stated “Status post left os calcis

fracture with internal fixation and severe deformity of the os calcis. This was

asymptomatic prior to the recent injury and the screws are now entering the

subtalar joint and there is this injury related posttraumatic arthrosis of the

subtalar joint.”  (Cl. Ex. 1, p. 119)  

After reviewing all the medical records it is clear the December 2010

falling incident at the claimant’s home severely damaged the claimant’s left

ankle.  I find that any treatment the claimant now needs for her left ankle is a

direct result of the December 2010 fall and not related to her April 23, 2010,

compensable event.  After the April 23, 2010, compensable fall the claimant
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did have swelling in her left ankle which by reading the medical records

seemed to have subsided by November of 2010.  However, after December

2010, the claimant’s screws in her left ankle from her 2004 crush injury were

entering the subtalar joint in the posttraumatic arthrosis of the subtalar joint.

Clearly, those screws were not out of place prior to December of 2010, which

was an independent intervening cause.  I find that the claimant’s current need

for additional surgery to her left ankle is due to the December 2010 fall.  I find

that the claimant has failed to prove by a preponderance of the evidence that

the additional medical treatment now recommended for her left ankle is

related to the April 23, 2010, compensable fall.  Therefore, the claimant has

failed to prove by a preponderance of the evidence that she is entitled to the

additional medical treatment for her left ankle.  

The claimant contends entitlement to additional temporary total

disability benefits related to her left ankle injury from approximately May 10,

2011, to a date to be determined.  In order to be entitled to temporary total

disability compensation for a scheduled injury, the employee must prove (1)

that she remains within her healing period; and, (2) that she has not returned

to work.  Wheeler Const. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822

(2001).  Here, the medical reports indicate the claimant never reported

problems with her left ankle until approximately two months after the April 23,

2010, compensable event.  Thereafter, the claimant complained of pain and
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swelling and the respondents accepted the left ankle injury as compensable

due to the objective finding of swelling found in the medical reports in July of

2010.  However, as outlined above the medical records from Dr. Stasikowski

continued to diagnosis the claimant’s left ankle injury as “pre-existing.”

Further, the medical reports indicate there was no swelling of the claimant’s

left ankle by at least November of 2010.  As discussed earlier, the claimant

had significant preexisting left ankle injury which resulted in surgery, plates,

and pins.  It appears the claimant had some slight swelling to the left ankle

after the April 23, 2010, compensable event; however, the medical records

indicate the claimant’s healing period for the swelling of her left ankle had

ended by November of 2010.  

Respondents argue that the claimant’s fall in approximately December

of 2010 was an independent intervening cause which terminated their liability.

If an injury is compensable, then every natural consequence of that injury is

also compensable.  Air Compressor Eqpt. v. Svord, 69 Ark. App. 162, 11

S.W.3d 1 (2000).  The basic test is whether there is a causal connection

between two episodes.  Jeter v. B.R. McGinty Mechanical, 62 Ark. App. 53,

968 S.W .2d 645 (1998).  W hen the second complication is found to be a

natural and probable result of the first injury, the employer remains liable; only

where it is found that the second episode has resulted from an independent

intervening cause is the liability affected.  Bearden Lumber Co. v. Bond, 7 Ark.
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App. 65, 64 S.W.2d 321 (1983).  The determination of whether a causal

connection exists is a question of fact for the Commission.

In determining whether the claimant’s current left ankle problems entitle

her to additional temporary total disability benefits, it must be determined

whether her current healing period is associated with the April 23, 2010,

compensable event.  The claimant has not returned to work for the period of

temporary total disability benefits requested.  However, it must be determined

whether she remains within her healing period for her stipulated compensable

left ankle injury.  After reviewing all the medical reports and the entire record

now before the Commission, I find that the claimant’s current healing period

for her left ankle is due to her December 2010 fall at home and not the

April 23, 2010, compensable fall.  I find that the claimant’s healing period for

the swelling associated with the April 23, 2010, compensable fall had ended

by November of 2010 and that the December 2010 fall at the claimant’s home

was an independent intervening cause which lead the claimant to enter a new

healing period.  The medical records are clear in that they show the screws

claimant had in her left ankle prior to April 23, 2010, were stable following the

April 23, 2010, compensable event.  Further, the medical reports show her left

ankle remained stable between April 23, 2010, and remained so until the

claimant fell in her backyard in December of 2010.  Therefore, I find that the

claimant has failed to prove by a preponderance of the evidence that she
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remains within her healing period for her left ankle as related to her April 23,

2010, fall.  Therefore, the claimant has failed to prove by a preponderance of

the evidence that she is entitled to additional temporary total disability benefits

related to her left ankle.

ORDER

Pursuant to the above findings and conclusions, claimant’s request for

additional benefits related to her left ankle are hereby denied.  Further, the

claimant’s claim of a compensable back injury by specific incident on April 23,

2010, is hereby denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


