
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F805242

MIKE McCOOL, EMPLOYEE CLAIMANT

MIKE McCOOL MASONRY/

FIRSTCOMP INSURANCE COMPANY, 

EMPLOYER/CARRIER   RESPONDENTS NO. 1

DAVE KINMAN CONSTRUCTION CO./

LIBERTY MUTUAL INSURANCE CO.,

EMPLOYER/CARRIER RESPONDENTS NO. 2

OPINION FILED MARCH 8, 2011

Hearing conducted before Administrative Law Judge S. Dale Douthit in Little

Rock, Pulaski County, Arkansas.

Claimant was represented by Honorable Philip M. W ilson, Attorney at Law,

Little Rock, Arkansas.

Respondents No. 1 were represented by Honorable Mindy D. Pikpkin,

Attorney at Law, Little Rock, Arkansas

Respondents No. 2 were represented by Honorable Michael E. Ryburn,

Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On December 9, 2010, the above captioned claim came on for a

hearing in Little Rock, Arkansas.

A prehearing conference was conducted on September 9, 2010, and a

Prehearing Order was filed on that same date.  A copy of the Prehearing

Order was marked as Commission Exhibit # 1 and made a part of the record

herein  without objection, subject to any modifications made at the full hearing.
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At the full hearing, the parties stipulated that the Arkansas W orkers’

Compensation Commission has jurisdiction of this claim.  The parties agree

to stipulate that all issues not addressed herein would be reserved.

At the full hearing, the parties agreed to litigate the following issues:

1) C l a i m a n t ’ s  e m p l o y m e n t  s ta t u s  a nd  c o r re c t

employee/employer/carrier relationship.

2) Compensability of claimant’s back by specific incident on

October 29, 2007.

3) If compensability is overcome, claimant’s entitlement to medical

expenses, temporary total disability, and attorney’s fees must be

addressed.

At the full hearing, the claimant contended that at all material times he

was either covered under a policy of insurance for Mike McCool, or in the

alternative, should be covered under the policy of Dave Kinman Construction.

The claimant contended that he sustained a compensable back injury on

October 29, 2007, and that he has been temporarily totally disabled since the

day of the injury and has sustained medical expenses.  The claimant contends

that these issues have been controverted for the purpose of attorney’s fees.

It must be noted that following the full hearing, the claimant submitted a trial

brief, wherein he amended his contentions regarding employee/employer

status.  In the trial brief found contained in the record herein as Claimant’s

Exhibit # 1, claimant amended his contention and now contends that he was
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not in any way an employee of Dave Kinman Construction, but rather an

employee of Mike McCool Masonry.

Respondents No. 1, Mike McCool Masonry, contended at the full

hearing that the claimant was not an employee of Mike McCool Masonry, but

rather an employee of Dave Kinman Construction on or about October 29,

2007.  In the alternative, Respondents No.1 contend that the claimant was an

independent contractor.

Respondents No.2, Dave Kinman Construction, contended at the full

hearing that the claimant has his own business and his own workers’

compensation policy.  Respondents No.2 contend that the claimant was not

an employee of Dave Kinman Construction and is an insured subcontractor.

In the alternative, Respondents No.2 contend that if claimant opted out of his

workers’ compensation policy with Mike McCool Masonry, then he is a

subcontractor not statutorily covered by the prime contractor, because only the

employees of the subcontractor are covered by the subcontractor himself.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby



MIKE McCOOL - F805242 -4-

made in accordance with A.C.A. § 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties are hereby

accepted as fact.

3) The claimant has proven by a preponderance of the

evidence that he sustained a compensable back injury on

October 29, 2007.

4) The claimant has proven by a preponderance of the

evidence that the medical treatment he has received for

his compensable back injury contained in the record

herein, was reasonable, necessary, and related to his

compensable back injury of October 29, 2007.  Therefore,

Respondents No.1 are herein directed and ordered to pay

for the medical treatment contained in the record herein to

the claimant’s back, pursuant to Commission Rule 30

forthwith.

5) The claimant has failed to prove by a preponderance of

the evidence that he remained within his healing period

and that he suffered total incapacity to earn wages from

October 29, 2007 to a date yet to be determined.

Therefore, the claimant has failed to prove by a

preponderance of the evidence that he is entitled to

temporary total disability benefits from October 29, 2007

to a date yet to be determined.

6) The credible evidence shows the claimant was an

employee of Mike McCool Masonry at the time of his

compensable back injury on October 29, 2007.  Therefore,

I find that the employer/employee/carrier relationship

existed between the claimant and Respondents No.1 when

the claimant sustained his compensable back injury on

October 29, 2007.

DISCUSSION
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The evidence in this claim reveals the claimant owned and operated

Mike McCool Masonry in October of 2007.  The evidence shows Mike McCool

Masonry contracted with Dave Kinman Construction to perform  masonry work

on a residential job in October of 2007.  The claimant’s testimony reveals that

prior to going to work at this particular job for Dave Kinman Construction, the

claimant was required to provide proof of workers’ compensation insurance.

Pursuant to the requirement from Dave Kinman Construction for the claimant

to carry workers’ compensation insurance, the claimant did provide proof of

coverage, which is found herein as Joint Exhibit # 3, pages 3 and 4.

The claimant testified that after performing his masonry duties on

October 29, 2007, he was requested by Dave Kinman to assist hanging a

concrete fireplace mantle. The claimant testified that he and another worker

for Mike McCool Masonry assisted Mr. Kinman and his son in hanging the

fireplace mantle.  Once hung, the un-controverted evidence shows the mantle

fell and struck the claimant on the back.

Initially, the claimant contended he was employed by Dave Kinman

construction for the sole task of hanging the mantle, or alternatively an

employee of Mike McCool Masonry.  However, after the full hearing, the

claimant, in his Post-Trial Brief amended his contention to solely being an

employee of Mike McCool Masonry.  Respondents No.1 and their carrier,

Firstcomp Insurance, contend that at the time the claimant was struck in the
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back by the concrete mantle, he was not performing employment services for

Mike McCool Masonry, but was rather an employee of Kinman Construction.

The claimant further contends that as a result of his compensable back injury

on October 29, 2007, he is entitled to all associated medical expenses,

attorney’s fees, and temporary total disability benefits from October 29, 2007

to a date to be determined.  Kinman Construction denies any liability in this

claim.

ADJUDICATION

The primary issue in this case is the determination of the proper

employee/employer/carrier relationship.  Respondents No.1, in their Post-

Hearing Brief, found at Respondents No.1 Exhibit #1, argue that the

claimant was an employee of Dave Kinman Construction at the time the

mantle fell on his back on October 29, 2007, rather than an employee of

Mike McCool Masonry.  Respondents No.1 argue a “totality test” should be

used to determine the claimant’s employment status.  Respondents No.1

argue that the Commission should look at “(a) the extent of control which,

by agreement the master may exercise over of the details of the work; (b)

whether or not the one employed engaged in a distinct occupation or

business; (c) the kind of occupation, with reference to whether the locality,

the work is usually done under the direction under the employer or by a
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specialist without supervision; (d) the skill required in the particular

occupation; (e) whether the employer or workman supplies the

instrumentalities, tools and place of work for the person doing the work; (f)

the length of time for which the person is employed; (g) the method of

payment, whether by time or by job; (h) whether or not the work is part of

the regular business of the employee; (i) whether or not the parties believe

they are treating the relation of master of servant; and (j) whether the

principle is or is not a business.”  Kistner v. Cupples, 2010 Ark. 416 (2010).

When considering Respondents No.1 argument and the factors they argue

outlined above, I find that the claimant was without a doubt an employee of

Mike McCool Masonry at the time the mantle fell on his back on October

29, 2007.

The evidence clearly shows Kinman Construction contracted with

Mike McCool Masonry to perform services at the residential job site in

October 2007.  There is no evidence that Mike McCool was an employee

Dave Kinman Construction, nor is there any evidence that any of Mike

McCool’s employees were employees of Kinman Construction.  The

evidence shows that Mike McCool Masonry was an insured subcontractor

at the time of the incident on October 29, 2007.  The evidence clearly

shows that neither Mike McCool or any of his employees could have been

on the job site for Kinman Construction in October of 2007 without the
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Certificate of Coverage shown on pages 3 and 4 of Joint Exhibit #3.  The

claimant clearly testified that he had his own business, Mike McCool

Masonry, at the time of the incident on October 29, 2007.  The claimant

credibly testified that he has his own crew, it was his own specially, and

that he paid his own taxes and employees.  It is clear to this examiner that

Mike McCool had primary control over all the details of work and

employees of Mike McCool Masonry on October 29, 2007.  In fact, the

claimant testified that when he was asked to help hang the concrete

mantle, he directed one of his own employees of Mike McCool Masonry to

assist him in the task.  

The evidence shows there was no separate employment agreement

between Dave Kinman Construction and Mike McCool and/or Mike

McCool’s employee who assisted in hanging the mantle.  The claimant

testified that from time to time, extras were added on the job, and Mike

McCool would charge extra for those additional tasks.  In this instance, it is

reasonable to conclude that when Mike McCool Masonry and his employee

were hanging a concrete mantle on a masonry fireplace, it was furthering

the business interest of Mike McCool Masonry.  An important factor to

consider is whether or not the parties believed they were treating the

relationship as a master and servant relationship.  In this case, there was

no new contract of hire for the specific task of hanging the concrete mantle. 
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When considering all the factors necessary to determine

employee/employer status, I find that the claimant has proved by a

preponderance of the evidence that he was an employee of Mike McCool

Masonry at the time the mantle fell on his back on October 29, 2007.

The claimant contends he sustained a compensable back injury on

October 29, 2007.  For the claimant to establish a compensable injury as a

result of a specific incident which is identifiable by time and place of

occurrence, the following requirements of A.C.A. § 11-9-102(4)(A)(i) must

be established:

1) proof by a preponderance of the evidence of an injury

arising out of and in the course of his employment;

2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body

which required medical services or resulted in disability

or death;

3) medical evidence supported by objective findings, as

defined in Ark. Code Ann. § 11-9-102(16), establishing

the injury;

4) proof by a preponderance of the evidence that the injury

was caused by a specific incident and is identifiable by

time and place of occurrence.

Mickel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W .2d 876 (1997). 

In this instance, the claimant has proven by a preponderance of the

evidence that his injury arose our of an in the course of his employment
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with Mike McCool Masonry on October 29, 2007.  The medical records

contained in the record herein clearly show objective findings of injury, with

regard to the claimant’s back.  Joint Exhibit # 1, page 19 clearly shows the

claimant sustained a compression fracture of the body of L1.  All of the

evidence contained in the record herein, including the claimant’s testimony

and deposition testimony of Dave Kinman, clearly shows that no party

argues the mantle did not fall on the claimant’s back.  In fact, all witnesses

and all parties seem to concede that a concrete mantle did, in fact, fall on

the claimant’s back while on the job site on October 29, 2007.  I find that

the claimant has proven by a preponderance of the evidence all the

elements of compensability as outlined above, and therefore, find that the

claimant has proven by the preponderance of the evidence that he did

sustain a compensable back injury on October 29, 2007, while under the

employ of Mike McCool Masonry. 

Since compensability has been overcome, the issue of medical

treatment associated with the claimant’s back injury must be addressed. 

Arkansas Code Annotated § 11-9-508(a) requires employers to provide

such medical treatment as are reasonably necessary in connection with the

injury received by the employee.  The injured employee has the burden of

proving by a preponderance of the evidence the medical treatment is

reasonably necessary.  Fayetteville School District v. Kunzelman, 93 Ark.
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App. 160, 217 S.W .3d 149 (2005).

In the case at hand, I find that the claimant has proven by a

preponderance of the evidence that all medical treatment contained in the

record herein has been reasonable, necessary, and related to the

claimant’s compensable back injury.  Therefore, I order and direct

Respondents No.1 to pay for all medical treatment related to the claimant’s

back found in the record herein, pursuant to Commission Rule 30 forthwith.

The claimant contends entitlement to temporary total disability

associated with his compensable back injury for the period of October 29,

2007 to a date yet to be determined.  Temporary total disability is that

period within the healing period, in which the employee suffers a total

incapacity to earn wages.  Arkansas State Highway Department v.

Breshears, 272 Ark. 244, 613 S.W .2d 392 (1981).  The claimant has the

burden of proving by preponderance of the evidence that he is still within in

his healing period and unable to earn wages for the period of October 29,

2007 to a date yet to be determined. 

The claimant did testify he was currently unable to perform manual

labor; however, it is important to note that a claimant’s testimony is never

considered un-controverted.  Lambert v. Gerber Products Company, 14

Ark. App. 88, 684 S.W.2d 842 (1985).  The claimant testified as follows

regarding his functional abilities:
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Q. And why is it that you have not returned to work?

A. Because I can’t in my condition.

Q. Have you applied any other place or attempted to

return fro any type of work?

A. No, ma’am.

Q. Have you sold your brick laying equipment?

A. Yes, ma’am.

Q. Now, you’re able to walk around.  Correct?

A. Yes, ma’am.

Q. You’re able to bend, stoop, and squat?

A. Sort of.

Q. You told us in your deposition that you can bend,

stoop, and squat.  Correct?

A. Yeah.  I - - I can - - I can do about what I want

really, but I can’t nothing manual. 

The claimant is able to bend, stoop, and squat, and told us he can

“do about what I want really, but I can’t nothing manual.”  This testimony

regarding the claimant’s ability to earn meaningful wages is extremely

vague.  Further, considering the claimant’s testimony in relation to the

medical evidence, it must be noted that none of the medical

recommendations from the claimant’s doctors indicate he is unable to
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perform any work.  By looking at the medical records, it is clear that Dr.

Ackerman saw the claimant well over a year after the compensable injury. 

In all of Dr. Ackerman’s reports, it does show a history of the claimant

being unable to work, however, that is not under the assessment or plan

that Dr. Ackerman outlines in his reports. (see Joint Exhibit #1, pages 20-

24).  In all of Dr. Ackerman’s reports, he assesses the claimant with

vertebral body fractures and recommends the claimant continue

medications as prescribed and follow up with future visits.  However, Dr.

Ackerman never orders the claimant off work or assigns restrictions in any

of his assessments or plans.  The claimant is still within his healing period

for his compensable injury.  However, I find that the claimant has failed to

prove by preponderance of the evidence that he has been unable to earn

any meaningful wages from October 29, 2007 through a date to be

determined. Therefore, I find that the claimant has failed to prove by a

preponderance of the evidence that he is entitled to temporary total

disability benefits from October 29, 2007 through a date to be determined.

ORDER

The claimant has proven by a preponderance of the evidence that he

sustained a compensable back injury while in the employ of Respondents

No.1 on October 29, 2007.  It is specifically found that the claimant was an
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employee of Respondents No.1 at the time of the compensable event on

October 29, 2007.  Respondents No.1 are responsible for all medical

treatment related to the claimant’s back contained in the record herein,

pursuant to Commission Rule 30.

No indemnity benefits have been awarded herein.  An attorney’s fee

may be awarded only on indemnity benefits owed and controverted Ark.

Code Ann. 11-9-715.  Therefore, no attorney’s fees are awarded.

All sums herein accrued are payable in a lump sum without discount

and this award shall pay interest at the maximum legal rate until paid

pursuant to Ark Code Ann. 11-9-809.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/dtk


