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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                     CLAIM NO. F904730

DEBORAH MAYVILLE, 
EMPLOYEE CLAIMANT

JACKSON BROS. SOUTH, LLC, 
EMPLOYER RESPONDENT

ARGONAUT INSURANCE CO.,
INSURANCE CARRIER/TPA                             RESPONDENT

                 OPINION FILED OCTOBER 25, 2011              
             
A hearing was held before Administrative Law Judge Chandra
Hicks, in Jonesboro, Craighead County, Arkansas.

The claimant was represented by Mr. Kristofer E. Richardson,
Attorney at Law, Jonesboro, Arkansas. 

Respondents were represented by Mr. William C. Frye,
Attorney at Law, North Little Rock, Arkansas.

                   STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on

September 30, 2011, in Jonesboro, Arkansas.  A Prehearing

Telephone Conference was conducted in this case on August 2,

2011.  A Prehearing Order was entered in this claim on that

same date.  This Prehearing Order set forth the stipulations

offered by the parties, the issues to be litigated, and

their respective contentions.

     The following stipulations were submitted by the

parties, either in the Prehearing Order or at the start of

the hearing.  I hereby accept the following stipulations:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier

relationship existed on May 20, 2009, and at all relevant

times.

3.  The claimant sustained a compensable injury to her 

right foot on said date.

4.  The claimant’s average weekly wage on the date of

her injury was $517.00.  Her temporary total disability rate

is $345.00, and her permanent partial disability rate is

$259.00.

5.  This claim for additional benefits has been

controverted in its entirety.

6.  All issues not litigated herein are reserved under

the Arkansas Workers’ Compensation Act.

By agreement of the parties, the issues to be litigated

at the hearing were as follows:

     1.  Compensability of the claimant’s alleged back 

injury.

     2.  Medical treatment for her alleged back.

     3.  Temporary total disability and/or temporary partial

disability, from August 27, 2010, through to a date yet to be

determined, with the exception of the interim period of

temporary disability benefits from September 25, 2010 through

January 18, 2011. 
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4.  An attorney’s fee. 

     The claimant’s and respondents’ contentions are set out

in their respective Responsive Filings. These are hereby

incorporated herein by reference.  At the time of the hearing,

the claimant further contended that she is entitled to an MRI

of the back and the range of temporary total disability and

temporary partial disability as outlined above.  At the time

of the hearing, the respondents further contended that there

are not objective measurable findings on the low back.      

     The documentary evidence submitted in this case consists

of the hearing transcript of September 30, 2011, and the

documents contained therein. 

     During the hearing, the following witness testified: the

claimant.

                         DISCUSSION

     At the time of the hearing, the claimant was 55 years 

old.  She worked for the respondent-employer as a route 

driver. The claimant delivered products to various

customers(filled vending machines).

     The claimant sustained an admittedly compensable injury

to her right foot on May 20, 2009, as a result of a fall out

of her delivery truck.  According to the claimant, she fell 

some four to five feet out of the back of her delivery truck.

She agreed that during this fall, her foot turned and was
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caught on the step-down of the truck.

     Immediately after her fall, the clamant testified 

that she hurt all over.  The claimant further testified that

when she stood up, she could hardly walk.  She began limping

and immediately her ankle started to swell. According to the

claimant, at this point, she was in severe pain.  The claimant

admitted to undergoing a great deal of physical therapy for

her foot.

     The claimant testified that she first sought treatment

from Dr. Dow, a family medicine doctor at the urgent care

clinic.  She also treated with Dr. Rowlett, a podiatrist, and

they sent her for some physical therapy.  The claimant was

next sent to Dr. Ishikawa, a specialist.  According to the

claimant, the various doctors treated her with a boot, hard

cast, shots and physical therapy.  She denied undergoing any

type of surgical procedures.

     She testified that the pain in her lower back 

occasionally goes down into her leg, and her foot starts to

hurt.  According to the claimant, she is unable to be on her

foot for long periods of time because her back almost kills

her, and her foot starts to swell.  Since her accident, the

claimant denied that there has ever been a period of time

where she was pain free.  

     Upon further questioning, the claimant admitted that 
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the desensitizing of her foot with physical therapy treatment

provided some relief of her symptoms.  However, the claimant

has problems wearing a shoe for any long periods of time, and

the general pain in the leg is always present.  According to

the claimant, none of the treatment made any of those symptoms

go away.

    Although the claimant did not recall exactly when she

began to experience back pain, she testified that she noticed

it when she started trying to be more active and would try to

walk or something.  However, the claimant agreed that when she

got to the end of her treatment, she still had pain going into

her leg.  

     With respect to her employment, the claimant agreed that

she last worked for the respondent-employment on August 27,

2010.  She agreed that the company changed owners.  However,

the claimant admitted that prior to this change-over, they had

been providing her a light duty-position.  She agreed that the

respondent-employer created an office position, within her

restrictions.  The claimant also agreed that she received some

workers’ compensation because they paid her at a lower rate.

However, starting on August 27th, she was no longer employed

by Jackson Brothers. 

    The claimant admitted that on September 25th, she found

another employer who could meet her physical restrictions.  
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According to the claimant, she worked for Star Tec for a

couple of weeks and then she went to work for C.L. Swanson.

The claimant testified that she worked as cafeteria manager.

She agreed that she held this position from September 25th of

2010 through January 18th of 2011.  According to the claimant,

they laid her off due to a lack of work because a water main

line broke and destroyed the place.  The claimant denied

having worked since January 18, 2011.  She agreed that the two

pay stubs submitted accurately encompass all the wages she

earned from Swanson. 

    The claimant essentially agreed that she finished the

treatment for her compensable injury, when Dr. Ishikawa

released her from care.  According to the claimant, Dr.

Ishikawa left her in the care of Dr. Long.  The claimant

agreed that Dr. Long recommended that she undergo an MRI, in

order to rule out whether she has a back problem.

     Regarding her compensable incident, the claimant agreed

that she fell on her back side.  She testified that she had

quite of bit of bruising. Upon being asked why she never

mentioned any back pain or problems prior to seeing Dr. Long,

the claimant explained, “I’m going to say probably because my

foot and leg hurt so bad I really didn’t think anything would

be relevant.  I just had so much pain in my foot.”  

      She agreed that she is requesting that she be allowed to
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undergo the MRI that has been ordered.  The claimant also

agreed that it is her desire to get better.  According to the

claimant, when she lost her job, she also lost her health

insurance. She denied having applied for Social Security

Disability or anything of the sort.                        

     On cross examination, the claimant admitted that after

she was laid off from C.L. Swanson, she filed for unemployment

benefits.  The claimant admitted that she receives 

unemployment benefits, in the amount of $216.00.  According to

the claimant, these benefits will soon be depleted. She

admitted that two weeks after her employment ended with C.L.

Swanson, she began receiving these benefits.  She agreed that

they(Arkansas Workforce Services) require her to look for

work.

    Since January of 2011, the claimant has attempted to

obtain employment at Country Mart, Kroger, and with several

food companies out of state, such as Tankersley Foods.

According to the claimant, she has previous work experience in

sales.  She previously worked as the general manager of a car

dealership.  The claimant has 22 years in car sales. The

claimant was not certain she could do this work because of the

walking that would be required.  She admitted that she has not

inquired at any dealerships for a job.  The claimant testified

that she has not sought work at a dealership because they are
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not hiring in the office part, and she is unable to do the

sales part as far as beating the asphalt right now.

     The claimant admitted that she previously owned and ran

a convenience store.  She agreed that she has experience with

inventory, hiring and firing, and those kinds of things.  The

claimant admitted that if any of those places had been hiring,

she would have gone to work.  However, the claimant testified

that she is not capable of working as a route driver due to

her foot and back.

     At the time of the claimant’s injury, Dr. Crawley was 

her primary care physician.  She denied having treated with

him for any reason since her work injury.

     Regarding her injury, the claimant agreed that Dr. Dow

was correct in reporting that she had marked bruising over the

right foot and ankle.  She explained that Dr. Dow did not

report anything in his records of any contusions or bruising

to her low back or buttock area because she did not say

anything to him about the bruising on her buttocks area.  The

claimant admitted that she did not say anything to him about

her back. She denied that Dr. Dow treated her for a quite a

while.  According to the claimant, she saw him for one visit,

and then he referred her over to Dr. Rowlett.  

     The claimant did not recall ever mentioning to Dr. 

Rowlett that her back was bothering her.  She testified that
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Dr. Rowlett never performed a physical exam of her back.  The

only thing he examined was her foot.  She went on to explain

that he is a podiatrist. 

     She agreed that next she treated with Dr. Ishikawa for

her foot. The claimant testified:

Q.    Do [sic] you mention to her at any time that your
back was bothering you?

A.    Yes, I did mention it to her.

Q.   Would it surprise you to learn that there is
absolutely no mention in any of her records that you were
having any back problems?

A.    No, I wouldn’t be surprised.  I went to her for so
long, but I just don’t remember everything.

     The claimant admitted that on June 25th(2010), Dr.   

Ishikawa indicated that she had done all she could do for her.

Therefore, Dr. Ishikawa sent her for a nerve conduction study

of her foot.  However, the claimant denied that she was aware

that this study was normal.  

     Upon being questioned as to the location of back 

problems that she mentioned to Dr. Long on July 2nd of 2010,

the claimant stated that her problems are below the belt. She

agreed that she visited with Dr. Long about the fact that he

was wanting to do a thoracic MRI on her.  According to the

claimant, she is having pain in that area. The claimant

testified that the pain is located in the area of her bra

strap and has being going on for quite some time now.
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However, she could not recall exactly how long her thoracic

problems had be going on.    

     She denied taking any medications for her foot. 

According to the claimant, since her release from care by her

foot doctor, she has not tried to go back to her foot doctor

because she cannot afford to do so.  The claimant testified

that she was told she needed a post-op shoe.  However, she was

not aware of anything else that could be done for her foot. 

     The claimant admitted that she first noticed the back 

pain while at home.  She admitted that she mentioned this to

Dr. Long when she first went to see him. 

     She further admitted that since August of 2010, no 

doctor has taken her off work.  The claimant admitted that

since her release by Dr. Ishikawa, there has been no change in

her foot or ankle.

     On redirect examination, the claimant agreed that upon

her release by Dr. Ishikawa, she basically released her to

sedentary work.  The claimant further agreed that when she

went to work for C.L. Swanson, she told them about her

restrictions, and they provided accommodation for her

restrictions. She admitted that when she applied for

unemployment benefits, she did not inform them of the

restrictions that Dr. Ishikawa had her placed her under.

Other than the Swanson job, the claimant denied she was able
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to find any employment within those restrictions.  

     The claimant denied any prior problems with her ankle, 

leg or back.  She denied having had a fall or anything happen

to her since May 20, 2009, that would have affected her back,

right leg or right ankle.  

     On recross examination, the claimant denied that she was

aware that when Dr. Stewart performed her evaluation, he

stated that she did not have any loss of function as far as

being able to put weight on her foot.  However, the claimant

admitted that she was not aware of any restrictions that Dr.

Stewart placed on her.                                      

     A review of the medical evidence demonstrates that the

claimant sought treatment from Dr. Timothy Dow on May 20, 2009

after her accidental fall out of the back of her delivery

truck.  She was noted to have severe pain and swelling in the

outer aspect of the right ankle.  His assessment was “Working

diagnosis of closed-fracture of the cuboid bone and moderate-

severe ankle sprain.”  Dr. Dow prescribed medication for the

claimant’s injury and directed her to use a crutch set.     

     On May 26, 2009, the claimant sought treatment from Dr.

Christopher Rowlett.  Her chief complaint was right ankle/foot

pain.  The claimant next treated with Dr. Rowlett on June 11,

2009, due to ongoing complaints of problems relating to her

right ankle.  
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   The record demonstrates that the claimant underwent

physical therapy treatment for her right ankle beginning on

August 3, 2009.  This therapy was performed by NEA Clinic

Outpatient Physical Therapy.  The claimant’s final physical

therapy visit occurred on August 20, 2009.  

    The claimant continued to treat with Dr. Rowlett for

complaints relating to her ankle injury.  It appears that she

underwent another round of physical therapy treatment for her

ankle.

     On October 16, 2009, Dr. Rowlett referred the claimant 

to Dr. Sue Ishikawa for a consultation due to peroneal tendon

rupture.  The claimant underwent an initial visit with Dr.

Ishikawa on October 20, 2009, due to a chief complaint of

“right foot: neuralgia and osteopenia.”          

     The claimant continued with treatment for her right 

ankle injury. She also underwent more physical therapy

treatment.  On July 2,2010, the claimant underwent NCV/EMG

Study of the right lower extremity with the following

impression:

This is a normal EMG/nerve conduction velocity study in
the right lower extremity with some normal parameters
throughout showing no electrographic evidence of active
denervation or chronic reinnervation from the lumbar
roots, polyneuropathy, entrapment neuropathy, or
myopathy.

   On that same date, the claimant underwent initial

evaluation with Dr. Yuanyuan Long.  At that time, it appears
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that the claimant made her first medically documented

complaint of “mild to moderate back pain.”  However, Dr. Long

noted on physical examination of the musculoskeletal that the

claimant’s extremities were without cyanosis, clubbing, or

edema.  He specifically stated that there was no tenderness of

the spine to palpation. Dr. Long’s assessment was “1. Right

lower extremity pain and weakness in the ankle with normal

EMG/nerve conduction velocity test.  2.  Back pain, the upper

part and the lower part with percussion in the thoracic

region(T7-T8?). Therefore, Dr. Long recommended that the

claimant undergo an MRI of the T-spine and lumbar spine.

     The claimant returned to Dr. Long for a follow-up visit

on July 16, 2010.  At that time, the claimant complained of

moderate back pain.  Dr. Long stated, in pertinent part,

“Clinically there is no new issue physically except right

shoulder pain.” Although Dr. Long recommended that the

claimant undergo an MRI of the T-spine and lumbar spine, the

respondent-insurance carrier refused payment for this

diagnostic testing.  

     On August 3,2010, the claimant returned to Dr. Ishikawa

for follow-up of her right foot.  Her assessment was,

“continued right ankle pain after injury.”  From an orthopedic

standpoint, Dr. Ishikawa opined that the claimant had reached

maximum medical improvement.  However, she reported that the
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claimant would require ongoing treatment from someone who can

address her nerve issues.  Dr. Ishikawa continued the claimant

at sedentary duty work.

     The claimant underwent an independent medical evaluation

with Dr. Jason Stewart on December 20, 2010.               

                       ADJUDICATION 

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]     

      A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-

9-102(4)(D).  “Objective findings” are those findings which

cannot come under the voluntary control of the patient.  Ark.

Code Ann. §11-9-102(16)(A)(i).

      The claimant must prove by a preponderance of the 

evidence that she sustained a compensable injury. Ark. Code

Ann.§ 11-9-102(4)(E)(i).  Preponderance of the evidence means

the evidence having greater weight or convincing force.  Smith

v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442

(1947).

      In the present matter, the claimant now contends that in
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addition to her admittedly compensable right foot/ankle

injury, she sustained a compensable injury to her back as a

result of her May 20, 2009, work-related fall.

     However, a review of the evidence demonstrates that she

failed to satisfy the objective-medical-findings requirement.

Specifically, I have been unable to find in the record any

medical evidence supported by objective findings that the

claimant sustained a trauma injury to her back, as a result of

her accidental fall of May 20, 2009.  Here, none of the many

treating doctors' or any medical persons’ physical

examinations of the claimant demonstrated any objective

medical findings of a lumbar injury. Although the claimant

testified that she had bruising of the lumbar area, there are

no documented medical reports of bruising, swelling, spasms,

or any other objective findings of a trauma injury to her

back.

      To summarize, the claimant has failed to provide medical

evidence supported by measurable objective findings

establishing a specific-incident injury to back on May 20,

2009.  Under these circumstances, based on the record before

me, I therefore find that the claimant failed to prove by a

preponderance of the evidence all of the statutory elements of

compensability, for a compensable back injury.   

     As such, this claim for a back injury must be, and is

hereby respectfully denied and dismissed in its entirety.
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Accordingly, the remaining issues have been rendered moot and

not discussed herein this Opinion.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

      On the basis of the record as a whole, I hereby make the

following findings of fact and conclusions of law in

accordance with Ark. Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has  
         jurisdiction of the within claim.

2.   The employee-employer-insurance carrier relationship
    existed on May 20, 2009, and at all relevant times.

3.  The claimant sustained a compensable injury to her 
         right foot on said date.

4.  The claimant’s average weekly wage on the date of
       her injury was $517.00.  Her temporary total 
         disability rate is $345.00, and her permanent      
         partial disability rate is $259.00.

5.  The respondents have controverted this claim for
         additional benefits in its entirety.

6.  The claimant failed to establish a compensable 
         injury to her back by medical evidence supported
         by objective findings.  

7.  All issues not litigated herein are reserved under 
    the Arkansas Workers’ Compensation Act.

                      ORDER

     For the reasons discussed herein this Opinion, this 

claim for a compensable back injury must be, and hereby is,

respectfully denied.

     All issues not addressed herein are expressly reserved 

under the Act.
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     IT IS SO ORDERED.

        
                                 __________________________
        CHANDRA HICKS

Administrative Law Judge
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