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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F308269

DONALD MAYBERRY, EMPLOYEE CLAIMANT

PROFESSIONAL REMERCHANDISING,
EMPLOYER          RESPONDENT NO. 1

LIBERTY MUTUAL INSURANCE CORPORATION
INSURANCE CARRIER, TPA          RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND          RESPONDENT NO. 2 

                                  

OPINION FILED JULY 12, 2011  

A hearing was held before Administrative Law Judge Chandra Hicks, 
in Little Rock, Pulaski County, Arkansas.

Claimant was represented by Mr. James Stanley, Jr., Attorney at
Law, Little Rock, Arkansas.      

Respondents no. 1 were represented by Mr. Michael Ryburn,
Attorney at Law, Little Rock, Arkansas.

Respondent no. 2 was represented by Ms. Christy King, Attorney at
Law, Little Rock, Arkansas.  Ms. King waived appearance at the
hearing. 
   
                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on March 28,

2011, in Little Rock, Arkansas.  A prehearing telephone

conference was held in this matter on February 7, 2011.  A

Prehearing Order was entered on that same day.  This Prehearing

Order set forth the stipulations offered by the parties, their

contentions, and the issues to be litigated.
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     The parties submitted stipulations either pursuant to the

Prehearing Order or at the start of the hearing.  I hereby accept 

the following stipulations: 

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier relationship

existed on July 24, 2002, when the claimant sustained a

compensable left shoulder and cervical injury.

     3.  The claimant’s average weekly wage was $950.00, which

entitles him to compensation rates of $425.00/$319.00.

     4.  The claimant reached maximum medical improvement and the

end of his healing period on December 20, 2009.

     5.  Prior Opinions in this claim are res judicata and the

law of the case.

     6.  Respondents no. 1 will provide information pertaining to

the claimant’s left shoulder impairment rating.  

7.  Respondents no. 1 have not paid an impairment rating for

the claimant’s left shoulder injury.

8.  This claim for additional benefits has been controverted

by respondents no. 1.

9.  All issues not litigated herein are reserved under the 

Arkansas Workers’ Compensation Act.         

By agreement of the parties, the issues to be litigated at the

hearing were as follows:
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     1.  Whether claimant is totally and permanently disabled, or

in the alternative, whether the claimant is entitled to wage-loss

disability.

     2.  Whether respondents no. 1 owe for unpaid medical 

expenses. (This issue was reserved at the time of the hearing). 

     3.  Whether the claimant is entitled to impairment ratings 

for his neck injury and shoulder injury. 

4.  Temporary total disability benefits from December 14, 

2006, until September 9, 2009.  

5.  Attorney fees.

    The claimant’s and respondents’ contentions are set out in

their response to the Prehearing Questionnaire and are hereby

incorporated herein by reference.  The claimant further contends

that he is entitled to the other benefits as outlined per the

issues.  At the time of the hearing, the claimant further contended

that he is entitled to a 50% impairment rating for the shoulder and

a 30% impairment rating for the neck.  Respondent no. 2 defers to

the outcome of litigation. 

     In response to the period of temporary disability, at the

hearing, respondents no. 1 contended that the previous decisions

awarded temporary disability following, first, the shoulder injury

that was litigated, and, secondly, the cervical injury which was

litigated.  Those decisions are now res judicata on any additional

temporary disability.  Respondents further contended that the
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ratings for the neck and shoulder are not in accordance with AMI

Guides, Fourth Edition, as required by the Commission.

The documentary evidence submitted in this case consists of

the transcript of the March 28, 2011 hearing, and the exhibits

contained therein.   

     The following witnesses testified at the hearing: the 

claimant and Amelia Mayberry. 

                           DISCUSSION

      This was the third hearing in this case.  The initial hearing

was held in this matter on July 22, 2009.  I rendered an Opinion on

September 18, 2009.  The parties did not file an appeal from this

decision.  Therefore, said decision is the law of the case.

A second hearing was held in this matter on February 1, 2010.  I

rendered an Opinion on February 26, 2010.  The parties did not file

an appeal from this decision.  Therefore, said decision is also the

law of the case.  An extensive review of the facts of this case are

found in the prior Opinions, these are incorporated herein by

reference.   

     Since the second hearing, respondents no.1  have now 

controverted the claimant’s entitlement to additional benefits as

outlined above.

     At the time of the hearing, the claimant gave testimony.  He

agreed that he sustained an injury in July of 2002, while working

for Professional Merchandising in Conway.  The claimant admitted



5

that he primarily injured his left shoulder and neck during this

work incident.  The claimant denied that he had any prior injury,

disability, treatment, or impairment from an injury or disability

with respect to his neck or left shoulder. 

     According to the claimant, during the last 15 to 20 years, he

was self-employed and worked for different merchandising places.

He completed the 12th grade. The claimant denied having any

specialized or vocational skills of any kind.

     The claimant testified:

Q. All right.  This merchandising work, how long have you
done that kind of work up until the injury, approximately?

A. Three years.

Q. And in Professional Merchandising or Remerchandising,
what kind of demands does a job like that have physically and
mentally to be able to perform it adequately?

A. I don't really understand.  You mean what I did?

Q. What you did or what you have to do?  What are the
demands of such a position?

A. Well, you had to be able to climb a ladder and carry like
50 pounds up the ladder and you had to be able to lift like 80
pounds.

Q. Okay.  Prior to working for Professional Remerchandising,
had you done any kind of similar work at other employers?

A. Yes, sir.

Q. All right.  Similar type of requirements?

A. Yes.

Q. All right.  Was there any other types of jobs you've held
in the last, say, 15 years, before 2002, Mr. Mayberry, that
you did that perhaps were of a lighter or sedentary nature?
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A. No, I was self-employed.

Q. Doing what?

A. Scrap metal.

Q. Okay.

A. Salvage yard.

     Upon further questioning, the claimant admitted that he 

worked for Professional Remerchandising until approximately

December 3, 2002.  He agreed he had a difficult time performing his

job duties. According to the claimant, he missed some work during

this four to five month period of time.  Apparently, on December

28th or 29th, the claimant underwent surgery.  He admitted that the

respondent-employer called him back to work, but he decided not to

return to work because he was unable to do so.  The claimant denied

that Professional Remerchandising ever offered him any kind of

sedentary position.

     The claimant further denied that he has worked anywhere

making a dollar doing anything for pay or profits since December of

2002.  According to the claimant, he has looked for work, but they

will not hire him because he is physically unable to do the work.

He stated that he has looked for work, which included

merchandising, a salvage yard and sales position.  The claimant

essentially testified that he attempted to obtain vocational

rehabilitation through Missouri Rehabilitation Services, but was

told he needed to level off some of his medications before he could
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participate in any program.  

   He admitted that he was recently awarded Social Security

Disability benefits.  These benefits were effective as of April 

2005. 

     The claimant agreed that he has treated with a lot of doctors

due to his injuries.  These include, but are not limited to, Dr.

Neil  Wright, Dr. Glass, Dr. Limbaugh, Dr. Newell and Dr. Chung.

As of the date of the hearing, the claimant was currently being

treated under the care of Dr. Anne Christopher.    

     With respect to his current condition and limitations, 

he stated:

Q.   Okay.  Looking at this longitudinally since July of 2002
to today's date, how would you look at your overall state of
health as it pertains to your neck and your shoulder only?
Same, better or worse?

A. Since I've been going to the pain clinic, they've
moderated my pain a lot.  

Q. Okay.  

A. But other than that, same.

Q. All right.  Have any of your doctors released you to
return to work?

A. No. 

Q. Three of them I believe actually said you were totally
disabled.

A.   Yes.

Q. Do you agree with that?

A. Yes.
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Q. And why do you agree with that?  Why do you feel you
could not return to the work force in any capacity, Mr.
Mayberry, in light of your neck and your shoulder disabilities
only?

A. I'm not able to lift anything.  I'm --

Q. All right.

A. -- every time I try, I'm down for a day or two.

Q. All right.  Let's talk about that.  How much do you think
you could pick up on a regular, continuous basis, persistent
basis?

A. I'm able to care for myself and everything, but as far as
going out and lifting stuff, every doctor I've had has said
no, and I don't really try.

Q.   Could you pick up a chair over there for instance?

A. I could drag it around, but I can’t properly -- no, no,
not pick it up.

Q. As to your left shoulder and upper extremity limitation,
can you lift that shoulder above a level?

A. Yes, the left one.

Q. All right.  Do you have much strength in your left arm as
far as pushing and pulling?

A. No.  I've had more, but it's going downhill.  It's --

Q. Okay.  How about your left arm as far as manipulating
tasks, fingering, dexterity, things of that nature?

A. I'm not sure I know what you mean.

Q. Well --

A. I can use it but --

Q. -- putting a button on your coat or --

A. Yes, I can do that.

     The claimant agreed that he has undergone two surgeries to his
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left shoulder.  He agreed that from December of 2006 until

September of 2009, he was under the care of physicians and seeing

healthcare providers.  According to the claimant, during this

period of time, he saw Dr. Limbaugh, Dr. Neil Wright, Dr. Boland

and Dr. Anne Christopher.  Also, during this period of time, the

claimant received physical therapy treatment.  However, he

essentially stated that this aggravated his condition.  The

claimant also had a medication regimen and home exercises to

perform during said period of time.

     Specifically, the claimant testified:

A. Well, I take Mobic, muscle relaxer, pain medications,
blood pressure and a -- the one for your stomach.

Q. Okay.  Now, how well do these medications address your
discomfort to your neck and your shoulder?

A. They help.

Q. Okay.  Do they have any side effects?

A. Yes.

Q. Such as?

A. Well, I have -- I have lots of problems at the end of the
day like walking across the room or doing any kind of chores
or anything.

Q. Okay.  During this time and even now, has it limited your
ability to do chores around the house over there in Zalma? 

A. Yes.

Q. Okay.  Can you do things like pushing the lawnmower or
carrying out the trash?

A. They told -- I can take the trash out, but they told me
no --
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Q. I'm not so much interested in what they told you, what
you can do yourself.

A. Well, I tried and it doesn't work very well, but, yes, I
can take the trash out.
Q. All right.

A. I can take care of myself, but everything I've tried to
do, I usually end up in failure or they tell me not to.

Q. In light of your neck and shoulder limitation, Mr.
Mayberry, how long can you persist at a task, any kind of task
around the home or elsewhere for what approximate period of
time, length of time?

A. Hour.

Q. Then what happens?

A. I have to go sit down and rest.

Q. Is that true just about every day?

A. Yes.

Q. Do these two disabilities affect your ability to get a
good night's rest?

A. Yes.

Q. Okay.  How else do they impact your ability to perform
work type activities, Mr. Mayberry?  Your neck and your
shoulder and the symptoms from them.  How would they limit
your ability to be a reliable, dependable worker?

A. I couldn't -- if I could get to work, I couldn't get back
home if that's what you mean.

Q. Why not?

A. Well, I just get to where I have to go home and sit down.

     The claimant testified that in addition to the medications and

physical therapy treatment for his neck and shoulder, he receives

a cervical C7 steroid injection every six weeks.  He also receives
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pressure point injections.  The claimant also has undergone one

surgery to his neck, in the form of a cervical fusion. He agreed

that Dr. Christopher is a pain specialist and has been his

principal treating doctor.  Dr. Christopher’s clinic is located in

St. Louis, and the claimant sees her every three to four weeks.

Her course of treatment includes pain medication, steroid

injections and therapy.  

     He denied that he was able to perform any work from December

of 2006, through September of 2009, in light of his shoulder and

neck injuries.  The claimant further explained that the medication

he takes for his neck prevents him from doing very much.

     With respect to other symptoms of the left shoulder and neck,

the claimant testified:

Q. Okay.  I guess what -- maybe I should explain.  Do you
have any problems with muscle spasms anywhere in your body?

A. Yes.

Q. Where?

A. Usually, in my right arm and upper shoulders.

Q. Okay.  Do you have any sensation of bone rubbing on bone
or anything like that?

A. In my neck.  That's what the problem is.

     On cross examination, the claimant admitted that in 2005, at

the point that his deposition was taken, he was attempting to make

some money in the scrap yard business.  He agreed that at one time

he had a used car lot.  According to the claimant, before he got
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hurt, he was able to sell cars and run that business.  The claimant

stated that he did this off and on probably some 10 years.  He 

admitted that the car lot and salvage yard were on the same

property.  

     The claimant admitted that he knows how to manage a business

and keep the books and pay the taxes.  However, he admitted that he

hired accountants to keep his books, but he was able to do just the

basics.

     He admitted that he still has some scrap metal on his 

property.  However, he denied having sold any lately.  The claimant

admitted to having four tickets for scarp metal that he sold last

year(2010).  According to the claimant, he did not make any money

off of these transactions.  However, upon further questioning, he

admitted that he made a little bit of money from this business.  

     The claimant testified:

Q. Tell me how the scrap metal business works.  How do you
-- where do you get the scrap metal?

A. This is some I had in the past.  

Q. Okay.  So do you have some acreage?

A. Yes, sir.  Did have.  I had to -- my kids got it now.

Q. Why do your kids have it?

A. Well, I -- I was going to lose it.  They picked it up.

Q. So they're paying the payment on it?

A. Yes.  There's no payment on it, but, yes, they are --
they're not paying me.  They just paid off the money that I
was fixing to lose.  I just put a lien to them so I guess,
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actually, I have got it but it's theirs.

Q. Okay.  But you still live there?

A. Yes, sir.

Q. And you still use it?

A. Yes.  I don't --

Q. How many acres do you have?

A. Twenty, but -- my house, 20 and my house.

Q. Okay.  Where does this scrap metal come from that you get
to put on the property?

A. I have bought it, but I haven't bought none lately.  It
was in the past.

Q. When you buy it, who do you buy it from?

A. Well, it was different companies but all of them that I
bought from are either out of business or deceased or
something.

Q. So when you buy some scrap metal, do they bring it and
put it out on your property?

A. Did, yes.

Q. Okay.  And when you take it and get these tickets, how do
you do that?

A. Well, you take it to a scrap metal place and sell it,
processing place.

Q. Okay.  How do you get it there?

A. I hire a guy to take it.

Q. So you can make money doing that?

A. I haven't, no.  I did when I was able to do it.  I made
a living, yes.

Q. Okay.  I guess I don't understand.  So you're saying now
that you're doing this, you're doing it at a loss?
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A. Well, I'm just selling some of the stuff that's out
there.  I'm trying to clean the place up.

Q. Okay.  

A. Yes, it's at a loss.

     The claimant admitted he has had one surgery on his neck in

2005 or 2006, which was performed by Dr. Neil Wright.  According to

the claimant, he was going to do another surgery in 2006, but the

insurance would not cover it.  

     Upon being questioned by the Commission, the claimant 

testified:

Q. Okay.  And I notice that you're holding your neck or
you're favoring your right side.  Why is that?  

A. Because it hurts.  I'm sorry.  It hurts.

Q. Is it your neck or your shoulder or both?

A. Well, it's my -- the doctor says it's a nerve that runs
down my arm that's being pinched in my three and four
vertebrae.

Q. Okay.  And a second surgery was recommended for your neck
and you were unable to undergo that surgery?

A. Yes.

Q. Why were you temporarily totally disabled from February
14, 2006 through September 19, 2009?  What kept you from
working, your shoulder or your neck?

A. My neck.

Q. Your neck?

A. Well, my shoulder had restrictions on it that showed up
on the paperwork.

Q. But it was due to your neck?
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A. Yes.

    The claimant’s wife, Amelia Mayberry, testified on behalf of

her husband.  Mrs. Mayberry admitted that the claimant had been

able to work and was fine before his July 2002 injury.  She

testified that the claimant has been going downhill since his first

surgery.

     Mrs. Mayberry explained:

Q. How so?

A. I mean, he can't do what he used to do around the house.
We don't go anywhere anymore.  We -- we haven't been to see
the kids, I mean, they all live out of state.  He can't sit in
an airplane for any length of time to fly anywhere and we
can't drive anywhere. 

     Q. Did he have difficulty coming down here?

A. Oh, yeah.  We have to stop at least three and four times
and we have to come the night before and stay in a hotel
because he can't drive that far anymore.

Q. He has to drive -- or somebody has to drive from Zalma to
St. Louis periodically.

A. Yeah, I do.

Q. Is he able to do any of the chores around the home over
there?

A. Just the basics, you know, I mean, you know, take out the
garbage or he'll feed the animals or, you know, but it's
pretty easy to feed them.  You just give them some grain and
they --

Q. During the period of time from approximately December of
<06 until September of <09, how was your husband doing during
that period of time?

A. Well, he was at home.

Q. Was he seeing a doctor?
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A. Yes.  You know --

Q. Well, principally, which disability, neck or shoulder or
both?

A. Well, both, because this accident took care -- happened
for both.

Q. Was he seeing the same doctor for both injuries?

A. No.  One was a doctor for the shoulder.

Q. Okay.

A. And she recommended then the doctor for the neck.

Q. All right.

A. And in between those times, we didn't have insurance, we
couldn't have the neck surgery done, and he couldn't do 
what he wanted to do let alone to try and make a living.

Q. Do you all have -- do you personally handle a lot of the
bills and whatnot, the finances of the house?

A. Yes.

Q. All right.  Did you make any effort to try and get the
insurance carrier for Professional Remerchandising to pay any
of his medical expenses, like to Dr. Christopher and Dr. Moore
and Southeast Hospital?  

A. We had applied for -- we even went and applied for public
aid at one point.

Q. Okay.

A. Because Liberty Mutual denied -- they would -- workmen's
comp would not cover.  We had to go to different -- our
Medicare supplement also changed.

Q. Okay.

A. Because they wouldn't cover the same doctors at Barnes
Hospital so we had to go to another one and at one point, we
had no insurance at all in between him getting on disability
and --
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Q. Social Security Disability?

A. Right.  And so -- and Professional Remerchandising
terminating both of us because I couldn't leave him at home
alone after his surgeries.  He was in a sling for three
months.

   On cross examination, Mrs. Mayberry admitted that between

December of 2006 and September of 2009, they had a scrap business.

She admitted that during this period of time, they had a herd of

goats that Mr. Mayberry took care of, as he sold and traded to keep

busy.  She admitted that they got rid of the goats some time last

year.  As of the date of the hearing, they had only seven goats.

     According to Mrs. Mayberry, the claimant has not looked for a

job since the last decision in this matter because he is not able

to work.  She further explained:

A. I mean, with the medicines that he takes, it's -- I mean,
I'm -- we've gone through more coffeepots than I'd even want
to suggest because he loses control when he picks them up.
His hands and arms go numb.

Q. Do you think, in your opinion, is he better off after
having surgery or worse than he was before he had the surgery?

A. Well, I -- he was better for a while, but it's gotten
worse because he needs another one basically, but they won't
do it because there's nothing more that's going to make him
any better.

Q. Okay. 

     A review of the medical evidence demonstrates that Dr. 

Michael Boland opined the following in a letter to the claimant’s

attorney on December 20, 2009:
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Recently, I did receive and review a copy of the Workman’s
[sic] Compensation decision in regard to Mr. Mayberry and his
work injury of July 2002.  As a result of that injury, Mr.
Mayberry underwent C4-5 and C5-6 anterior fusion in June 2005
by Dr. Neil Wright. Based on guidelines of the American
Medical Association in regard to the evaluation of permanent
impairment as a result of this cervical fusion.  Mr. Mayberry
has 30 percent impairment of the whole person.

Based on his complaints of neck pain radiation to the
shoulders, pain in the proximal right upper extremity
extending down into the fingers with numbness involving his
left hand, with a history of previous left carpal tunnel
syndrome, left ulnar neuropathy at the elbow, mild motor
sensory neuropathy, given his fusion at C4-5 and C5-6, as well
as degenerative disc changes and spondylosis at C3-4 and C6-7.
I believe that Mr. Mayberry is totally disabled and unable to
do any type of work.

     Dr. Anne T. Christopher wrote the following letter to the 

claimant’s attorney on October 25, 2010:

As you know Donald Mayberry has been under my care since May
of 2010 for neck and upper extremity pain. He has a complex
medical history, which he reports dates back to 2002 when he
had acute left shoulder and neck pain after catching a heavy
roll of steel in his left arm.  He has undergone rotator cuff
repair on the left which was complicated by a frozen shoulder.
He subsequently underwent further surgical treatment for the
frozen shoulder. After his shoulder repair he continued to
have neck pain and ultimately went on to undergo a cervical
fusion with anterior instrumentation from C4 to C6. After his
neck surgery he noted an improvement in his overall neck pain,
but continued to have complaints of right upper extremity
heaviness with tingling into the hand. He also continued to
have some neck pain worse in the left than the right.  Under
our care, he has undergone periodic cervical epidural
injections with good results in alleviating his neck pain from
50 to 80% for eight to ten weeks at a time.  He has some
persistent cervical stenosis at C3-4 and this is felt to be
one of his pain generators. He also has other pain generators,
including cervical myofascial pain causing tingling into the
upper extremity on the right side and hand, he has scapular
dysfunction with a muscle imbalance and he has shoulder
bursitis and a sleep disturbance which is felt to be
attributable to his pain problems.  EMG testing has reveled a
mild polyneuropathy which is generalized.  In addition there
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is a superimposed mononeuropathy of the right median and left
ulnar nerves.  It is unclear how much of these neuropathic
findings are related to his work injury. 

In addition to periodic cervical epidural steroid injections,
the patient has also undergone physical therapy in Cape
Girardeau for myofascial release and for treatment of his
cervical muscle imbalance and some lateral epicondylitis.  He
has responded well to physical therapy.  He has been placed on
Savella for treatment of chronic myofascial pain syndrome and
notes that this helps his pain significantly.  He also takes
Mobic on a regular basis for pain related to inflammation and
arthritis and he uses Vicodin on rare occasion for severe
pain.  I feel that in the future he will continue to benefit
from reasonable amount [sic] of medications such as the
medications he is taking now.  I don’t feel that opiates would
be a sufficient or adequate long term medication strategy for
him. I feel that he would benefit from periodic cervical
epidural injections to address his ongoing cervical myofascial
pain resulting from his persistent muscle imbalance and
scapular dysfunction.  I think his long term prognosis is good
with a long term goal of being able to remain functionally
independent given his chronic pain condition.  The patient and
I have discussed reasonable pain management strategies.  It is
not reasonable to expect that his pain will be completely
abolished. Our focus is to keep him functional and
participating in both simple and advanced activities of daily
living.

Due to the unpredictability of the human condition in general,
it is impossible to scientifically determine with any
realistic certainty how much physical therapy or further
treatment he would need with regard to epidural steroid
injections.  While I feel comfortable in predicting that these
treatments will be beneficial in the future for him, it is
impossible to determine the exact frequency and quantity.
Likewise it is impossible to prognosticate any further need
for surgical intervention.  Mr. Mayberry’s emotional stability
at the present time is good and should any compromise be noted
I feel that we would be able to address that emotional
component adequately.  I am in agreement with Dr. Boland’s
surgical assessment that he is totally and permanently
disabled from future gainful employment.

     On January 7, 2011, Dr. Sherry Limbaugh opined that in her 

your judgement, the claimant is totally and permanently disabled.
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She stated that this individual’s major cause of disability to be:

“As outlined in Dr. Boland’s letter of December 20, 2009 and

related medications the patient is currently on.”

                           ADJUDICATION 

A.  Temporary Total Disability Compensation

     An injured employee is entitled to temporary total disability

compensation during the time that he is within his healing period

and totally incapacitated to earn wages.  Arkansas State Highway

and Transportation Department v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).

     The claimant contends that he is entitled to temporary total

disability compensation primarily for his compensable neck injury

from December 14, 2006, through and until September 19, 2009.

Respondents no.1 contend that this matter is res judicata per prior

decisions.  I find that this contention is without merit since

these awards and the claimant’s requests for temporary total

disability were for different periods of time (see prior Opinions).

     After carefully considering the evidence and without giving

the benefit of the doubt to either party, I find that the claimant

has sustained his burden of proof that he is entitled to temporary

total disability from December 14, 2006, through and until

September 18, 2009, as a result of this compensable neck injury of

July 24, 2002.

      In the present matter, the claimant sustained injuries to his
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left shoulder and neck on July 24, 2002, while working for the

respondent-employer.  The claimant suffered a rotator cuff tear and

he   

     On June 12, 2006, the claimant underwent cervical surgery,

which was performed by Dr. Wright, in the form of an anterior

diskectomy and fusion (see prior Opinion of September 18, 2009). 

Since this time, the claimant has continued with debilitating pain

and symptoms relating to his neck.  The claimant testified that a

second surgery has been recommended for his neck, but the insurance

will not cover it. The claimant’s testimony and his wife’s

testimony demonstrate that from December 14, 2006, through and

until September 19, 2009, the claimant was unable to engage in any

gainful employment primarily as a result of his compensable neck

injury.  Also, the evidence demonstrates that during this period of

time, the claimant was under the continual care of healthcare

providers.  

     The claimant’s and his wife’s testimony demonstrate that the

claimant has not been released by any doctor to return to work.

However, the parties stipulated that the claimant reached maximum

medical improvement and the end of his healing period on December

20, 2009. Temporary disability cannot be awarded after the

claimant's healing period has ended.  Trader v. Single Source

Transportation, Workers' Compensation Commission E507484 (Feb. 12,

1999).
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     Per my Opinion of February 26, 2010, the claimant was awarded

temporary total disability compensation from September 19, 2009,

until December 20, 2009. Respondents no. 1 have paid these

benefits.      

     Therefore, based on the foregoing, I find that the claimant 

has remained within his healing period and suffered a total

incapacity to earn wages beginning at least on December 14, 2006,

and continuing until September 18, 2009.  As a result, I further

find that the claimant proved by a preponderance of the evidence

his entitlement to temporary total disability compensation for said

period of time.

B.   Disability

     Ark. Code Ann. § 11-9-522(b)(1) provides:

     In considering claims for permanent partial
disability benefits in excess of the employee's
percentage of permanent physical impairment, the Workers'
Compensation Commission may take into account, in
addition to the percentage of permanent physical
impairment, such factors as the employee's age,
education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

     Ark. Code Ann. § 11-9-519(e)provides:

(1) "Permanent total disability" means inability,
because of compensable injury or occupational
disease, to earn any meaningful wages in the same
or other employment.

(2) The burden of proof shall be on the employee
to prove inability to earn any meaningful wage in
the same or other employment.

    In the present matter, the preponderance of the evidence

demonstrates that the claimant has been rendered permanently and

totally disabled as a result of his compensable left shoulder and
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neck injuries of July 24, 2002. 

     Here, the claimant is of advanced age, 67 years old.  He has

a 12th grade education, and no specialized training or skills.  The

claimant has mostly performed medium to heavy duty work all of his

life.   

      Specifically, the evidence demonstrates that the claimant has

primarily worked on his farm, in the remerchandising industry, and

owned a used car lot and salvage yard/scrap metal business. 

     The claimant sustained compensable injuries to his left 

shoulder and neck on July 24, 2002, upon catching steel shelving

(weighing some 150 pounds) with his left arm in order to keep it

from falling to the floor.  

     In the present matter, the claimant has undergone extensive

conservative treatment, which includes, courses of physical therapy

treatment, a medication regimen, and steroid injections. 

    He has also undergone two surgeries to his left shoulder.

Specifically, the claimant underwent rotator cuff repair on the

left shoulder, which was complicated by a frozen shoulder, for

which he subsequently underwent a second surgery. 

     The claimant has also undergo surgery to his neck, in the 

form of two-level anterior cervical discectomy and fusion. The

claimant credibly testified that another surgery has been

recommended for his neck, but the insurance company has refused to

pay for it.  

   Nonetheless, despite these surgeries, the claimant has

consistently complained of continued debilitating neck and left
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shoulder pain and other related symptoms, with only minimal relief.

The evidence demonstrates that claimant has significantly limited

use of his left arm.  His hands and arms go numb and he loses

control and drops objects.  

      As of the date of the hearing, the claimant continued under

pain management with Dr. Christopher due to chronic pain.  However,

the parties stipulated that the claimant reached maximum medical

improvement and the end of his healing period on December 20, 2009.

     During the hearing, the claimant denied any prior problems

with his neck or left shoulder.  The evidence presented 

demonstrates that following his compensable injury of July 24,

2002, the claimant returned to work for Professional

Remerchandising and worked until December 3, 2002 on light-duty

work.  

      The claimant and his wife testified that no doctor has ever

released the claimant to return to work.  His testimony 

demonstrates that has to take various medications for relief of his

pain and related symptoms. 

    He and his wife credibly testified that the claimant is

permanently and totally disabled as a result of his work injury.

In fact, the evidence demonstrates that the claimant is now very

inactive and unable to drive long distances.  He is significantly

limited in his ability to perform household chores and farm

activities.  During the hearing, the claimant displayed a limited

range of motion of the left arm and neck.

      Drs. Limbaugh, Boland, and Christopher have all pronounced 
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the claimant to be permanently and totally disabled as a result of

his compensable injury of July 24, 2002.  I find it particularly

noteworthy that absolutely no medical opinions or other probative

evidence has been presented to the contrary.          

    In light of these three expert opinions of his treating

doctors, there being no expert opinions or probative evidence to

the contrary, and due to all the foregoing, I find that the

preponderance of the evidence in this case clearly demonstrates

that the claimant has been significantly limited/impaired due to

his compensable injury of July 24, 2002, so as to render him

permanently and totally disabled.    

     Therefore, based on the evidence before me, I find that the

claimant proved by a preponderance of the evidence that his

compensable injury has rendered been permanently and totally

disabled, beginning on December 21, 2009. 

     As a result, the issues of impairment ratings for the left

shoulder and arm have been rendered moot and not addressed herein

this Opinion.  

C.  Attorney’s Fee

    Respondents no. 1 have controverted this claim for additional

benefits in its entirety.  Therefore, the claimant’s attorney is

entitled to a controverted attorney’s fee on all indemnity benefits

awarded herein to the claimant, pursuant to  Ark. Code Ann. § 11-9-

715.

           FINDINGS OF FACT AND CONCLUSIONS OF LAW  
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     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship    
    existed on July 24, 2002, when the claimant sustained a 
    compensable left shoulder and cervical injury.

     3.  The claimant’s average weekly wage was $950.00, which   
         entitles him to compensation rates of $425.00/$319.00.

     4.   The claimant reached maximum medical improvement and the
          end of his healing period on December 20, 2009.

     5.  Prior Opinions in this claim are res judicata and the law
         of the case.

     6.  Respondents no. 1 will provide information pertaining to
         the claimant’s left shoulder impairment rating.  

7.  Respondents no. 1 have not paid an impairment rating for
         the claimant’s left shoulder injury.

8.  This claim for additional benefits has been controverted
         by respondents no. 1.

9.  The claimant proved by a preponderance of the credible  
    evidence his entitlement to temporary total disability

         compensation from December 14, 2006, until September 18,
         2009.

    10.  The claimant proved by a preponderance of the           
         evidence that beginning on December 21, 2009, he has
         been rendered totally and permanently disabled as a 
         result of his compensable injury of July 24, 2002.

    11.  The claimant’s attorney is entitled to a controverted   
         attorney’s fee on all indemnity benefits awarded        
         herein, as a result of respondents no.1 having 
         controverted this claim for additional benefits.  
 
    12.  All issues not litigated herein are reserved under the 
         Arkansas Workers’ Compensation Act.
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                             AWARD

     Respondents no. 1 are directed to pay the benefits in 

accordance with the Findings of Fact and Conclusions of Law set for

herein.

     Specifically, respondents no. 1 are liable for temporary 

total disability compensation from December 14, 2006, through and

until September 18, 2009.  Respondents No. 1 are directed to pay to

the claimant, permanent and total disability benefits at the rate

of $425.00, beginning December 21, 2009, and continuing until its

statutory obligation for permanent total disability benefits is

exhausted.

     Said sums accrued shall be paid in lump sum without discount.

     Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s 

attorney is hereby awarded the maximum statutory attorney’s fee on

this entire Award.

     This award shall bear interest at the legal rate, pursuant to

Ark. Code Ann. §11-9-809, until paid.           

     All issues not addressed herein are expressly reserved under

the Arkansas Workers’ Compensation Act.

     IT IS SO ORDERED.

     ________________________
 CHANDRA HICKS

ADMINISTRATIVE LAW JUDGE

CH/dk 
    
 


