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STATEMENT OF THE CASE

On November 9, 2010, the above captioned claim came on for a hearing

in Hope, Arkansas.  A prehearing conference was conducted in this matter on

September 2, 2010, and a Prehearing Order was entered on that same date.  A

copy of the Prehearing Order was marked as Commission Exhibit 1, and made

a part of the record herein without objection, subject to any modifications made

at the full hearing.  

The parties stipulated to the following at the November 9, 2010, full

hearing:
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1) The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2) The employee-employer-carrier relationship existed at all relevant

times, including September 24, 2009.

3) All issues not raised in the Prehearing Order, including but not

limited to permanency, wage loss, and vocational retraining are

reserved.

4) The parties stipulated that the claimant would be entitled to the

maximum compensation rates in effect for the year 2009, which

were $550.00 per week for temporary total disability and $413.00

per week for permanent partial disability.

5) In the event indemnity benefits are awarded, the parties agree

respondents would be entitled to an offset for any unemployment

benefits that the claimant received during any period in which

indemnity benefits were awarded.

6) The parties agreed to reserve the issue of offset as it relates to any

short term disability should compensability be overcome.

7) The claimant ceased working for respondents on September 24,

2009.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether claimant sustained a compensable sternum hernia injury

pursuant to Ark. Code Ann. § 11-9-102; by either specific incident or

gradual onset.

2) Whether claimant sustained a compensable hernia injury pursuant

to Ark. Code Ann. § 11-9-523.

3) If compensability is overcome, claimant’s entitlement to additional

medical treatment, temporary total disability from September 25,

2009, to a date to be determined, and attorney’s fees must be

addressed.

4) Notice defense.
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At the full hearing, claimant contended the following, in summary:

1) That he sustained a compensable injury.

2) That he sustained a compensable injury under Ark. Code Ann. § 11-

9-102.

3) Alternatively, claimant contended that he sustained a compensable

hernia under Ark. Code Ann. § 11-9-523 and suffered complications.

4) That under the Carroll General Hospital v. Green, the claimant is not

limited to 26 weeks of benefits.

5) Claimant contends he is entitled to reasonable and necessary

medical treatment pursuant to Arkansas Workers’ Compensation

Commission Rule 30, including but not limited to the providers listed

in the medical index.

6) That the above benefits have been denied and claimant is entitled

to attorney’s fees under Ark. Code Ann. § 11-9-715.

7) Claimant reserves all issues not raised herein, including but not

limited to permanency, wage loss, and vocational retraining.

At the full hearing, respondents contended the following, in summary:

1) The claimant did not suffer a compensable injury while working for

the respondent employer on or about September 24, 2009.

2) There is no evidence of a specific incident or gradual onset injury.

3) Claimant’s medical bills were paid for by other sources and

respondents would be entitled to a credit under Ark. Code Ann. §

11-9-411 for those bills, unemployment, and short term disability.

4) Claimant did not provide any notice of the alleged work injury until

April 14, 2010, therefore respondents should not be liable for

benefits prior to receipt of actual notice of a claimed work related
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injury.

5) The claimant also received unemployment benefits to which

respondents would be entitled to a credit in the event compensability

is found and if he is found entitled to indemnity benefits during his

healing period.

6) The statutory requirements of Ark. Code Ann. § 11-9-523 have not

been met, and the claimant is limited to 26 weeks in the event it is

determined claimant sustained a compensable hernia injury.

7) The claimant’s second surgery would be deemed a recurrent hernia

and, again, Ark. Code Ann. § 11-9-523 has not been met, and lack

of notice until the Form C was filed.

8) Respondents contend that the Carroll General Hospital v. Green

case to which claimant’s counsel has argued was decided under

prior law and does not have any application to strict construction

under Act 796.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable sternum hernia injury by
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specific incident on September 24, 2009, pursuant to Ark. Code

Ann. § 11-9-102.

4) The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable gradual onset sternum

hernia injury pursuant to Ark. Code Ann. § 11-9-102.

5) The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable hernia injury pursuant to

Ark. Code Ann. § 11-9-523.

6) Since the claimant has failed to meet his burden of proof with regard

to compensability, the other issues outlined herein are rendered

moot.

DISCUSSION

The claimant, age 47, worked for the respondent employer as a

welder/ironworker.  The claimant testified he began working for the respondent

employer on approximately September 21st or 22nd of 2009.  Testimony revealed

the claimant primarily went through the orientation process for the respondent

employer for a couple of days before beginning the manual labor.  The claimant

testified that on the morning of September 24, 2009, he was working a chain hoist

raising worker platforms and derricks.  The claimant testified that eight men

would work the chain hoist when raising platforms and derricks.

The claimant testified that on the morning of September 24, 2009, while

raising the first derrick, which took approximately two hours, the claimant began

experiencing pain in his sternum area.  The claimant testified he indicated to the

other workers in close proximity that he had in fact hurt himself.  The claimant
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testified he raised up his shirt so the other individuals could see the protrusion in

his sternum area.  The claimant testified that the protrusion/hernia was not

present until after lifting the first derrick.  The claimant testified that upon notifying

his other workers that he was in pain and lifting his shirt and showing them the

protrusion, he was then transported back down to the base area.

Once down to the base area the claimant’s testimony regarding whether

he was offered medical treatment at that time is sketchy.  First, on direct

examination, the claimant testified he couldn’t remember whether he was offered

medical attention, but on cross examination the claimant testified: “Yes.  When

Shawn brought me down, they wanted to know did I want to go see a doctor, and

I said, yeah, I’m going to see a doctor all right, but I’m going to see my doctors,

because I don’t know what’s wrong.”  (T. p. 50, lines 20-24)  In any event, the

claimant testified he did not seek medical attention on September 24, 2009, but

instead went home.  The claimant testified he contacted his own doctors and then

reported to a Dr. Holloway on September 29, 2009.  

The claimant contends that he either sustained a compensable sternum

injury by specific incident on September 24, 2009, or a compensable gradual

onset sternum injury.  In the alternative, claimant contends a compensable hernia

injury pursuant to Ark. Code Ann. § 11-9-523.

ADJUDICATION
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This claim largely turns on the claimant’s credibility.  The hearing record

is replete with inconsistencies on behalf of the claimant which causes this

examiner to seriously question the claimant’s credibility.  It is the exclusive

function of the Commission to determine the credibility of the witnesses and the

weight to be given their testimony.  Johnson v. Riceland Foods, 47 Ark. App. 71,

884 S.W.2d 626 (1994).  Furthermore, the Commission is not required to believe

the testimony of the claimant or other witnesses, but  may accept and translate

into findings of fact only those portions of the testimony it deems worthy of belief.

Morelock v. Kearney Co., 48 Ark. App. 227, 894 S.W.2d 603 (1995).  It is

important to note that the claimant’s testimony is never considered

uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d

842 (1985).

When comparing the claimant’s testimony to other eyewitnesses and the

initial medical reports, the claimant’s recollection of what caused his sternum

injury is put in serious doubt.  First, the claimant was asked if he yelled out in pain

or gave any indication that he had hurt himself while working on September 24,

2009.  The claimant testified as follows:

A Yes, ma’am.  That morning when we got back up from below

the derrick, after we’d raised the derrick, and we crawled up

the ladder to the work platform, immediately, you know, Ernie

was notified, Remont . .

Q Ernie was there with you?
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A Ernie was right there with us.

Q Was Remont there with you?

A Yes, ma’am.

* * *

Q Okay.  And you’ve testified today that you raised up your shirt

and that both of those individuals saw whatever the hernia or

whatever it was coming out of your stomach, is that right?

A Yes, ma’am.

(T. pp. 46-47, lines 19-25 & 1, 11-15)

The claimant testified that Mr. Remont Cobb was only a few feet away

when he indicated he had hurt his sternum and raised his shirt to show the

protrusion.  The claimant testified that Mr. Remont Cobb saw him pull up his shirt;

however, Mr. Remont Cobb appeared at the full hearing on November 9, 2010,

and testified the claimant never pulled up his shirt on September 24, 2009, to

show him any injury.  (T. p. 70, lines 11-14)  In fact, Mr. Remont Cobb testified

the claimant never gave him any indication on September 24, 2009, that he had

suffered a work related injury.  (T. p. 71, lines 21-24)  

Mr. Remont Cobb also testified that after he completed his work shift on

September 24, 2009, he went to the motel room where the claimant was staying.

Mr. Remont Cobb testified that at that time he asked the claimant was he all right,

to which the claimant responded he “just can’t do the work.”  (T. p. 71, lines 11-

12)  Mr. Cobb stated when he saw the claimant in his hotel room after the work
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shift on September 24, 2009, the claimant was drinking Jack Daniels and rolled

up a marijuana joint.  (T. p. 71, lines 12-14)  Mr. Remont Cobb’s testimony is in

direct contradiction to the claimant in that the claimant testified that he cried out

in pain and indicated he had hurt his sternum on September 24, 2009, and in fact

lifted his shirt and showed the workers around him the protrusion.  Mr. Cobb

testified the claimant never indicated he was in pain, had suffered a work related

injury, or lifted his shirt to show a protrusion in his sternum.

The claimant’s testimony is also highly suspect when it came to his

dealings with Mr. Shawn Lucas on September 24, 2009.  As stated above, the

claimant’s testimony as to what he told the safety supervisor, Mr. Shawn Lucas,

when he quit working on the chain hoist September 24, 2009, is all over the

place.  First, the claimant testified he could not remember whether he was offered

medical attention by Mr. Lucas when he quit working the chain hoist on

September 24, 2009, then later the claimant testified Mr. Lucas did offer him

medical attention.  Mr. Lucas testified that he offered the claimant medical

attention because the claimant had indicated he could not perform the work and

was being cautious because he did not know what had happened.  Mr. Lucas

testified he asked the claimant if he was okay and the claimant indicated that he

was okay but that he just could not do the job.  Mr. Lucas testified he asked the

claimant if he had any pains and the claimant indicated “no.”  Mr. Lucas testified

as follows regarding his initial contact with the claimant after the claimant
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sustained an allegedly compensable injury:

Q You asked him if he wanted to see the site nurse?

A Yes.

Q Why did you ask him that?

A Because I didn’t know what happened.  I just was told to

come to the smoke stack, but the first thing I think is the

worst.  I’m a Safety Manager, so when you get called

somewhere, you think the worst, but I’m the only one with

transportation there so . .

Q What did he tell you when you said do you want to see the

site nurse?

A He said no, it’s fine.  He told me that he was fine, there was

nothing wrong.  He just couldn’t do the job.

(T. p. 84, lines 1-14)

Mr. Lucas testified the claimant indicated he was not hurt and never had

a conversation with the claimant about any off site doctor.  Mr. Lucas testified the

claimant never gave any indication that he wanted any type of medical treatment.

(T. p. 87, lines 18-23)  Mr. Lucas testified the claimant never indicated he wanted

to file any type of workers’ compensation claim and that no paperwork was filled

out on September 24, 2009, regarding a work related incident.  (T. p. 88, lines 3-

5)  Mr. Lucas’ testimony regarding paperwork being filled out on September 24,

2009, regarding a work related injury is in direct contradiction to the claimant’s

testimony regarding the events that took place on September 24, 2009, after he

sustained an alleged compensable sternum injury.  Further, the claimant testified
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he also lifted his shirt and showed his sternum protrusion to Mr. Shawn Lucas.

Mr. Shawn Lucas testified that the claimant never lifted his shirt and showed him

anything bulging from his stomach or chest.  (T. p. 91, lines 8-10)  

Also called to testify at the full hearing was Mr. Ernie Coppell who worked

for the respondents at the same location as the claimant on September 24, 2009.

The claimant testified that he also pulled up his shirt and showed his sternum

injury to Mr. Coppell on September 24, 2009; however, Mr. Coppell testified the

claimant never came over and pulled his shirt up and showed him his chest or

stomach or indicated that he had hurt himself.  (T. p. 99, lines 20-24)  Mr. Coppell

was working on the ground the morning of September 24, 2009, and when the

claimant came down from the chain hoist, Mr. Coppell testified he immediately

asked the claimant if he needed any medical treatment or anything.  Mr. Coppell

testified the claimant indicated he did not need to go to first aid.  (T. p. 104, lines

1-5)  Mr. Coppell testified the claimant specifically told him  he could not continue

on the job September 24, 2009, because of his “pre-existing heart attack surgery

or whatever.”  (T. p. 108, lines 7-15)  

For the claimant to prove the occurrence of a compensable injury as the

result of a specific incident which is identifiable by time and place of occurrence,

the claimant must establish by a preponderance of the evidence:  (1)  that an

injury occurred arising out of and in the course and scope of employment; (2)

that the injury caused internal or external physical harm to the body which
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required medical services or resulted in disability or death; (3)  that the injury is

established by medical evidence supported by objective findings, as defined in

Ark. Code Ann. § 11-9-102(16); and, (4) that the injury was caused by a specific

incident and is identifiable by time and place of occurrence.  Mikel v. Engineering

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  In this instance,

the claimant has failed to prove by a preponderance of the evidence that his

injury arose out of and in the course and scope of the employment.  The evidence

reveals that the claimant never indicated to any of his coworkers that he

sustained a sternum injury and in fact the evidence shows the claimant denied

needing medical attention the day of the incident.  The testimony of the witnesses

clearly shows that the claimant’s failure to complete the work shift on

September 24, 2009, had nothing to do with the claimant’s alleged sternum injury

but rather due to the claimant being simply out of breath due to his preexisting

heart condition.  The credible evidence shows nothing happened to the claimant

on September 24, 2009.

Likewise, for the claimant to prove a compensable gradual onset sternum

injury one of the elements the claimant must prove is that the injury arose out of

and in the course of his or her employment.  For the same reasons noted above,

I find that the claimant has failed to prove that he sustained a compensable

gradual onset injury because he has failed to prove that his injury arose out of

and in the course and scope of his employment.  The eyewitness accounts of
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what happened on September 24, 2009, clearly shows the claimant has failed to

prove by a preponderance of the evidence that any sternum injury he has arose

out of and in the course of his employment.  In addition, it must be pointed out

that the claimant never reported a work related injury until nearly six months after

the alleged incident.

The claimant also contends he sustained a compensable hernia injury

pursuant to Ark. Code Ann. § 11-9-523(a).  Under Ark. Code Ann. § 11-9-523(a)

a hernia is compensable when the following factors are shown to the

Commission’s satisfaction:  (1) that the occurrence of the hernia immediately

followed as the result of a sudden effort, severe strain, or the application of force

directly to the abdominal wall; (2) that there was severe pain in the hernial region;

(3) that the pain caused the employee to cease work immediately; (4) that notice

of the occurrence was given to the employer within 48 hours thereafter; and, (5)

that the physical distress following the occurrence of the hernia was such as to

require the attendance of a licensed physician within 72 hours after the

occurrence.  

In the present matter, I find that the claimant has failed to prove by a

preponderance of the evidence that he sustained a compensable hernia injury

pursuant to Ark. Code Ann. § 11-9-523(a).  First, the claimant clearly was not in

severe pain in the hernial region on September 24, 2009.  The evidence shows

the claimant made no mention of a problem in the hernial region and indicated
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to other coworkers that he was not in pain and did not need any medical

attention.  The claimant has failed to prove to the Commission’s satisfaction the

criteria for a hernia injury.  Primarily, the claimant has failed to meet this burden

due to an inordinate amount of inconsistencies in the hearing record regarding

the events that took place on September 24, 2009.  I have above listed numerous

problems with the claimant’s credibility; however, there are numerous more

inconsistencies that I have not outlined.  Simply put, the claimant’s credibility and

the credible evidence now before the Commission clearly shows the claimant has

failed to prove by a preponderance of the evidence that he suffered any type of

compensable injury on September 24, 2009.

ORDER

For the reasons discussed herein, this claim must be and hereby is,

respectfully is denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


