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MJ LEE CONSTRUCTION, Employer  RESPONDENT

ST. PAUL TRAVELERS, Carrier RESPONDENT

OPINION FILED FEBRUARY 15, 2011
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Respondents represented by GUY WADE, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On January 19, 2011, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on November 10, 2010,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant was earning an average weekly wage of $538.00 which would

entitle him to compensation at the weekly rates of $359.00 for total disability benefits and

$269.00 for permanent partial disability benefits.

At the time of the hearing the parties agreed that claimant had suffered a

compensable injury to his left thumb and hand on November 21, 2008.
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At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment as recommended by Dr.

Kelly.

2.   Temporary total disability benefits.

3.   Attorney fee.

Prior to the hearing the claimant withdrew his request for temporary total disability

benefits and an attorney fee.  Therefore, the only issue is claimant’s entitlement to

additional medical treatment as recommended by Dr. Kelly.

The claimant contends that as a result of his compensable injury he is entitled to

additional medical treatment as recommended by Dr. Kelly. 

The respondents contend claimant was seen and evaluated by Dr. Benafield in May

of 2009 and he determined that claimant had reached maximum medical improvement and

was not entitled to a permanent partial disability rating.  Respondents contend that any

additional treatment is not reasonable, necessary, nor related to claimant’s work injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on November 10, 2010, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.  The parties’ stipulation that claimant suffered a compensable injury to his left

thumb and hand on November 21, 2008 is also hereby accepted as fact.

3.    Claimant has failed to prove by a preponderance of the evidence that he is
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entitled to additional medical treatment as recommended by Dr. Kelly.  

FACTUAL BACKGROUND

The claimant is a 46-year-old man who moved to Rogers from Mexico.  Prior to

working for the respondent claimant performed various jobs at poultry plants and in

construction.  Claimant had worked for the respondent approximately four months prior to

his injury on November 21, 2008.  On that date, the claimant suffered a compensable injury

to his left thumb and hand when it was crushed after being struck by boards.

Claimant was taken to the emergency room at Washington Regional Medical Center

and was diagnosed as having suffered a laceration of his left thumb.  This laceration was

repaired with sutures and claimant was given a work slip indicating that he had limited use

of his left hand until the sutures were removed.  The medical records indicate that

claimant’s sutures were removed without difficulty on November 29, 2008 and claimant

was discharged.

On December 23, 2008, claimant was evaluated by Dr. Sitzes.  Dr. Sitzes’ medical

report indicates that he evaluated the claimant for complaints following his left thumb

injury.  Dr. Sitzes noted that claimant indicated that his symptoms had been improving but

not resolving and that he rated his pain as 9/10.  Dr. Sitzes diagnosed claimant’s condition

as a finger contusion and laceration of the left thumb.  Dr. Sitzes  recommended x-rays to

rule out a non-displaced healing fracture at the base of the thumb and he also prescribed

claimant medication and work restrictions.  In a report dated January 8, 2009, Dr. Sitzes

indicated that he had reviewed x-rays of the claimant’s left thumb which were taken in

separate facilities on November 21, 2008 and on December 30, 2008.  Dr. Sitzes stated

that no fracture of the claimant’s left thumb was suspected and he canceled a prior referral

to a hand specialist.  Dr. Sitzes gave claimant a fingertip splint to use at work and

medications.
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Dr. Sitzes also referred claimant to physical therapy which claimant began on April

3, 2009 and continued until April 23, 2009.  Following claimant’s last physical therapy visit,

Dr. Sitzes evaluated the claimant on May 5, 2009 and noted that claimant had persistent

complaints of pain involving his left thumb.  He also indicated that claimant should be

referred to a hand specialist regarding his severe complaints of pain.  

Claimant was evaluated by a hand specialist, Dr. Benafield, an orthopaedic

surgeon, on May 28, 2009.  Dr. Benafield’s medical report of that date notes that claimant

has complaints of chronic unrelenting pain at the tip of his thumb and that claimant

indicated that normal narcotic pain medication did not alleviate his pain.  Dr. Benafield

diagnosed claimant’s condition as chronic neurogenic pain of the left thumb secondary to

a crush injury and laceration.  Dr. Benafield indicated that he explained to claimant through

his wife as an interpreter that he had been left with neurogenic pain.  Dr. Benafield

prescribed Lyrica for a three to four week period of time and indicated that if no

improvement occurred the medication would be changed.

Claimant returned to Dr. Benafield on July 2, 2009 and his report of that date

indicates that claimant had an excellent response to the Lyrica and that  “The problem is

basically gone.”  Dr. Benafield recommended that claimant continue using the Lyrica, that

he return to full duty work, and that he return to see him on an as-needed basis.  In

addition, Dr. Benafield indicated that claimant had reached maximum medical improvement

as of July 2, 2009 with a zero percent impairment.

Claimant ultimately filed for and received a change of physician request to Dr. Kelly.

In a letter dated May 3, 2010, Dr. Kelly indicated that he would recommend microsurgery

to repair claimant’s damaged nerves.  Furthermore, in a letter dated June 2, 2010, Dr.

Kelly indicated that claimant had a neurovascular bundle injury which had never been

repaired.

Claimant has filed this claim contending that he is entitled to additional medical
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treatment as recommended by Dr. Kelly.

ADJUDICATION

Claimant contends that he is entitled to additional medical treatment for his

compensable injury as recommended by Dr. Kelly.  Claimant has the burden of proving by

a preponderance of the evidence that he is entitled to additional medical treatment.  Dalton

v. Allen Engineering Company, 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proof.

In support of his contention, claimant contends that the Lyrica prescribed by Dr.

Benafield provided no benefit to his pain and that he in fact took only one dose of the

medication because the medication made him sick.  However, this is not reflected in Dr.

Benafield’s notes.  To the contrary, Dr. Benafield’s note of July 2, 2009 indicates that

claimant reported an excellent response to the Lyrica and that “The problem is basically

gone.”  While it might be argued that there was some problem in translation given the fact

that claimant speaks limited English, it should be noted that the interpreter during

claimant’s visits with Dr. Benafield was his wife.  Furthermore, claimant specifically testified

that he did not inform Dr. Benafield that the medication was causing problems:

Q. Did you tell him that the medicine he had prescribed
didn’t help?

A. No, I didn’t tell him anything. I just didn’t take it.

Q. Did you ever tell him how you were doing or that you
were still having problems?

A. No, not at all.

Q. So you just didn’t tell him anything; period?

A. No, I didn’t say anything to anyone.

Clearly, this testimony is the opposite of Dr. Benafield’s medical report which
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indicates that claimant had an excellent response and that his problem was basically gone.

Based upon statements made to Dr. Benafield regarding the use of the medication, it was

Dr. Benafield’s opinion that claimant had reached maximum medical improvement as of

July 2, 2009 and that he had a zero percent impairment and no work restrictions.

In contrast to the opinion of Dr. Benafield is the current opinion of Dr. Kelly that

claimant is in need of additional medical treatment; specifically, microsurgery.  In his letter

report of May 3, 2010, Dr. Kelly states:

Mr. Lopez was complaining bitterly of numbness and
dysesthesia in the thumb at the time of his visitation
to Dr. Benafield, but Dr. Benafield opted not to do
anything and discharged him with a zero rating.

This is an incorrect statement.  First, Dr. Benafield testified by deposition.  He

indicated that at the time of his initial visit with claimant his main complaint was not

numbness or dysesthesia but a complaint of pain.  Dr. Benafield testified that pain is not

the same as numbness.   Furthermore, Dr. Benafield did not opt “not to do anything”, but

instead prescribed Lyrica for claimant’s pain and instructed claimant to return some three

to four weeks later.  When claimant returned to Dr. Benafield on July 2, 2009 claimant

indicated that he had an excellent response to the medication and that the problem was

basically gone.

In short, Dr. Benafield did not opt to “not do anything” following his evaluation of the

claimant or ignore the claimant’s complaints.  Instead, Dr. Benafield’s records indicate that

claimant was complaining of chronic unrelenting pain for which he was prescribed Lyrica.

At the time of claimant’s next visit claimant informed Dr. Benafield that he had an excellent

response to the Lyrica.  Based upon that response Dr. Benafield indicated that claimant

should continue taking the Lyrica and also indicated that claimant had reached maximum

medical improvement as of that date.  Claimant admittedly did not inform Dr. Benafield that

he had taken only one dose of the medication, that the medication was making him sick,
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or that his problems were continuing.  I find that Dr. Benafield’s opinion is entitled to great

weight and therefore find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he is entitled to additional medical treatment for his

compensable injury.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he is entitled

to additional medical treatment as recommended by Dr. Kelly for his compensable injury.

Therefore, his claim for additional compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $302.00.

IT IS SO ORDERED.

                                                                        
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


