
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F807871 

MARCIA LEWIS, Employee  CLAIMANT

LA-Z-BOY MANUFACTURING, Employer  RESPONDENT

SEDGWICK CMS, TPA/Carrier RESPONDENT

OPINION FILED JANUARY 13, 2011

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On December 15, 2010, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on October 20, 2010,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulation:

1.   The prior opinion of February 18, 2010 is final.

At the time of the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $516.64 which would entitle her to compensation at the rate of

$344.00 for total disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to temporary partial disability and temporary total

disability benefits from May 20, 2009 through June 30, 2009.

2.   Claimant’s entitlement to additional medical treatment.

3.   Attorney fee.
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At the time of the hearing claimant clarified that the requested temporary partial

disability benefit period would be August 18, 2008 through August 5, 2009.

The claimant contends she is entitled to temporary total disability benefits from May

20, 2009 through June 30, 2009, and temporary partial disability benefits from August 18,

2008 through August 5, 2009.  She also requests payment of medical treatment and an

attorney fee.

The respondents deny that claimant is entitled to the payment of indemnity benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulation agreed to by the parties at the pre-hearing conference

conducted on October 20, 2010, and contained in a pre-hearing order filed that same date,

is hereby accepted as fact.

2.   The parties’ stipulation that claimant earned an average weekly wage of

$516.64 which would entitle her to compensation at the rate of $344.00 for total disability

benefits is also hereby accepted as fact.

3.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to temporary total disability benefits from the date of her surgery on May

22, 2009 through the date she returned to work for the respondent in June 2009.  

4.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to temporary partial disability benefits.

5.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to a brace as recommended by Dr. Arnold.
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6.   Respondent has controverted claimant’s entitlement to unpaid temporary total

disability benefits.

FACTUAL BACKGROUND

The parties had previously stipulated that claimant suffered a compensable injury

to her left knee when she slipped and fell on June 4, 2008.  After some initial medical

treatment the claimant came under the care of Dr. Tomlinson who recommended surgery

on the claimant’s knee.  When payment for that surgery was not accepted by respondent

claimant filed for and received a change of physician to Dr. Arnold who performed surgery

on May 22, 2009.  A prior hearing was conducted in this case on January 21, 2010, and

in an opinion filed February 18, 2010, this administrative law judge found that claimant had

met her burden of proving by a preponderance of the evidence that the surgery performed

by Dr. Arnold and his ensuing medical treatment was reasonable and necessary for

claimant’s compensable left knee injury.  That opinion was not appealed and the parties

have stipulated that it is final.

After the claimant’s injury on June 4, 2008, she returned to work for the respondent

and continued working for the respondent until her surgery was performed by Dr. Arnold

on May 22, 2009.  After her surgery claimant again returned to work for the respondent

and continued working until August 4, 2009 when she terminated her employment to move

to Kansas.

Claimant has filed this claim contending that she is entitled to temporary total

disability benefits from May 20, 2009 through June 30, 2009.  In addition, claimant also

contends that she is entitled to temporary partial disability benefits beginning August 18,

2008 and continuing through August 5, 2009.  

ADJUDICATION

The injury to claimant’s left knee is a scheduled injury.  An employee who suffers
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a scheduled injury is entitled to receive temporary total disability benefits or temporary

partial disability benefits during their healing period or until they return to work, whichever

occurs first, regardless of whether there is a total incapacity to earn wages.  Wheeler

Construction Company v. Armstrong, 73 Ark. App. 146, 41 S.W. 3d 822 (2001).  Here,

claimant contends that she is entitled to temporary total disability benefits from May 20,

2009 through June 30, 2009.  I find based upon the evidence presented that claimant is

entitled to temporary total disability benefits beginning May 22, 2009 and continuing

through the date she returned to work for the respondent in June 2009.  First, I find that

claimant remained within her healing period during this period of time because she

underwent surgery as of May 22, 2009.  After her surgical procedure Dr. Arnold released

claimant to return to work on June 18, 2009 with restrictions.  It is unclear from a review

of the evidence exactly what date the claimant returned to work for the respondent after

her release by Dr. Arnold.  Accordingly, I find that claimant is entitled to temporary total

disability benefits beginning May 22, 2009, the date of her surgery, and continuing through

the date she returned to work for the respondent in June 2009.  

Claimant also contends that she is entitled to temporary partial disability benefits

beginning August 18, 2008 and continuing through August 5, 2009.  First, it should be

noted that a portion of this requested period is the same period for which claimant has

been awarded temporary total disability benefits.

The claimant worked for the respondent as a sewer, using a sewing machine to

assemble various parts for furniture.  Claimant testified that her job as a sewer required

her to work with a partner and that each of them sewed certain parts of each unit.  In order

to perform their jobs as sewers, each partner was required to get various materials and

bring them back to their work station.  Claimant testified that she and her partner had to

sew a certain number of parts to reach their base rate and if they sewed over that amount

within an hour they would be paid more wages.  
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After claimant’s compensable injury she was returned to work for respondent by Dr.

Tomlinson on light duty with the restriction of no standing or walking on her knee.  When

claimant initially returned to work for the respondent she was placed in sit down job sorting

various furniture parts.  Claimant testified that she performed this job for approximately two

weeks before she asked to be placed back into her sewing cell in order to make additional

wages.  Because of claimant’s continuing restriction on her ability to stand or walk, it was

necessary for her partner to obtain all of the material and bring it to their work station.

Claimant testified that because she could not help bring the material they were not able

to manufacture as many parts and were unable to earn the same wages.  In addition,

claimant testified that because she was on light duty she was only allowed to work 40

hours per week even though respondent’s production line was working 50 to 60 hours per

week.  Accordingly, claimant contends that she is entitled to temporary partial disability

benefits.

Pursuant to A.C.A. §11-9-520 a claimant is entitled to 66 and 2/3's of the difference

between the average weekly wage prior to the accident and their wage earning capacity

after the injury.  I find that claimant has failed to prove that any discrepancy in her wages

is due to an incapacity caused by her compensable injury as opposed to simply the

variance in production.

Claimant introduced into evidence various wage records regarding her employment

with the respondent.  Those wage records indicate that before the claimant’s compensable

injury she worked a varying number of hours each week and was paid accordingly.  The

parties have stipulated that claimant earned an average weekly wage of $516.00.  The

wage records indicate that claimant did not consistently earn $516.00 per week, but

instead that that was simply an average of the amount she earned at the time of her

compensable injury.  The wage records indicate that some weeks the claimant earned

more than $516.00 before June 4, 2008, and some weeks she earned less than $516.00
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prior to June 4, 2008.  Likewise, after her compensable injury the wage records indicate

that some weeks the claimant earned more than $516.00 per week and some weeks she

earned less than $516.00 per week.  For the period beginning August 22, 2008 through

May 15, 2009, the week before her surgery, the claimant worked a total of 39 weeks.  Of

those 39 weeks, the claimant earned in excess of her average weekly wage on 15 different

occasions.  This would indicate that claimant’s ability to earn wages was not limited due

to her compensable injury.

As previously noted, claimant testified that she was limited by the respondent to

working only 40 hours per week after her compensable injury.  However, the wage records

indicate that claimant worked in excess of 40 hours on numerous occasions between

August 22, 2008 and May 15, 2009.  

In short, claimant has the burden of proving by a preponderance of the evidence

that she is entitled to temporary partial disability benefits.  Here, while there were some

weeks that claimant earned less than her average weekly wage, there were also weeks

where claimant earned in excess of her average weekly wage.  I find insufficient evidence

indicating that this difference is attributable to claimant’s compensable injury as opposed

to differences in production.  As previously noted, claimant indicated that she was limited

by the respondent to working only 40 hours per week; however, the wage records indicate

that claimant worked in excess of 40 hours a week on a number of occasions.  Based upon

this evidence, I simply find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she is entitled to temporary partial disability benefits

as a result of her compensable injury.

Finally, claimant testified that in July 2010 Dr. Arnold recommended a brace for her

knee.  Dr. Arnold’s report of November 5, 2010 also mentions the recommendation of a

brace.  Claimant testified that as of the date of the hearing this brace has not been

provided.  I find that respondent is liable for the brace as recommended by Dr. Arnold.
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AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is entitled to temporary total disability benefits beginning May 22, 2009 and continuing

until the date she returned to work for the respondent in June 2009.  Claimant has failed

to prove by a preponderance of the evidence that she is entitled to temporary partial

disability benefits as a result of her compensable injury.  Respondent is liable for a brace

as recommended by Dr. Arnold.  Respondent has controverted claimant’s entitlement to

all unpaid temporary total disability benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $218.50.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


