
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G101166

GEORGE LENT, Employee  CLAIMANT

SPRINGDALE SCHOOL DISTRICT, Employer  RESPONDENT

ARKANSAS SCHOOL BOARDS ASSOCIATION, Carrier RESPONDENT

OPINION FILED SEPTEMBER 7, 2011

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by JARROD PARRISH, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 10, 2011, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on June 8, 2011, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant was earning an average weekly wage of $363.43 which would

entitle him to compensation at the weekly rates of $242.00 for total disability benefits and

$182.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s left knee on February 8, 2011.

2.   Medical.
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3.   Temporary total disability benefits from February 8, 2011 through a date yet to

be determined.

4.   Attorney fee.

At the time of the hearing claimant indicated that his requested period of temporary

total disability benefits would end as of April 24, 2011.

The claimant contends he injured his left knee when he fell while inspecting his bus

on February 8, 2011, and that he is entitled to medical, temporary total disability, and an

attorney fee. 

The respondents contend the claimant was not performing employment related

services at the time of his injury; therefore, his injury is not compensable under the

Arkansas Workers’ Compensation Act.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on June 8, 2011, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.    Claimant has met his burden of proving by a preponderance of the evidence

that he suffered a compensable injury to his left knee while employed by respondent on

February 8, 2011.  

3.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable injury.  This includes, but

is not limited to, claimant’s hospitalization and surgery.
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4.   Claimant is entitled to temporary total disability benefits beginning February 9,

2011, the day after his compensable injury, and continuing through April 24, 2011.

5.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.

FACTUAL BACKGROUND

The claimant is a 73-year-old man who worked for the respondent approximately

five years driving a special needs school bus.  Claimant’s wife also worked as an aide on

that same bus.

Claimant’s job duties required him to run a morning route and an afternoon route.

Claimant testified that normally he would arrive for the morning route at approximately six

o’clock in the morning and perform a pre-trip inspection.  Claimant testified that he

normally left for his route at 6:15 a.m. and finished the morning route anywhere from 8:30

to 8:45 a.m.  After the morning route was complete claimant was free to go home or do

whatever he wanted.

Claimant testified that normally for the afternoon route he returned around 1:00 p.m.

and again performed a pre-trip inspection.  He would then go to the respondent’s break

room until 2:15 to 2:30 when it was time to leave for the route.  Claimant testified that he

normally arrived at 1:00 for the afternoon route to check his bus because at that time there

were not any spare busses for special needs with wheelchair lifts so if he was going to

have a problem with the bus he wanted it found so that it might be repaired before it was

time to begin the afternoon route. 

Claimant suffered an injury to his left knee when he slipped on ice in the

respondent’s bus lot on February 8, 2011.  Claimant testified that he had already ran his

morning route and he and his wife had gone to get their taxes done and eaten lunch.

Claimant testified that the roads were a little slick from ice that day and another winter
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storm was forecast so they decided to arrive for the afternoon route early in case there was

an early dismissal.  Claimant testified that immediately upon arrival he performed his pre-

trip inspection of the bus.  He also testified that because of a vibration in the bus there was

a plastic plate on the dash that kept getting loose and he would have to reach down and

push it back into place.  Claimant testified that he decided at that time to go to Mike, a

mechanic, and tell him that the plastic plate needed repaired.  Claimant testified that the

mechanics are located in the shop and as he was walking over to the shop to talk to Mike

he slipped on ice in the lot and fell on his knee, injuring it.

Claimant was taken by ambulance to Northwest Medical Center in Springdale where

he was diagnosed with a displaced fracture of the left patella.  Claimant underwent a

surgical repair by Dr. Heim on February 10, 2011.  After surgery, claimant underwent a

period of physical therapy and was released by Dr. Johnson, his family physician, on April

24, 2011.  In addition, Dr. Heim also completed a report indicating that claimant was

released to return to work without restrictions as of April 24, 2011 “if he feels strong

enough.”  Claimant did return to work for respondent on April 25, 2011.

Claimant has filed this claim contending that he suffered a compensable injury to

his left knee when he slipped and fell on the ice on February 8, 2011.  He seeks payment

of medical benefits, temporary total disability benefits, and a controverted attorney fee. 

ADJUDICATION

A compensable injury is an accidental injury causing internal or external physical

harm to the body which arises out of and in the course of employment and which requires

medical services or results in disability or death.  A.C.A. §11-9-102(4)(A)(i).  A

compensable injury does not include an injury which was inflicted upon the employee at

a time when employment services were not being performed.  A.C.A. §11-9-102(4)(B)(iii).

Employment services are performed when the employee does something that is
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generally required by his employer.  Collins v. Excel Specialty Products, 347 Ark. 811, 69

S.W. 3d 14 (2002); Pifer v. Single Source Transport, 347 Ark. 851, 69 S.W. 3d 1 (2002).

The same test is used to determine whether an employee is performing employment

services as the test used to determine whether an employee was acting within the course

of employment.  Collins, supra; Pifer, supra.  That test is whether the injury occurred “within

the time and space boundaries of the employment, when the employee was carrying out

the employer’s purpose or advancing the employer’s interest, either directly or indirectly.

Collins, supra; Pifer, supra.  

In this particular case claimant testified that he had performed a pre-trip inspection

of his bus and was on his way to the shop to report a  problem to a mechanic when he

slipped and fell on the ice.  Respondent on the other hand contends that claimant was not

performing employment-related services at the time of his injury, but that he was headed

to the break room at the time of the fall.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he suffered a compensable injury to his left knee and that he was

performing employment services at the time of his fall on February 8, 2011.  In making this

finding, I have relied primarily upon the testimony of the claimant who I find to be credible

after having the opportunity to view him and his demeanor at the time of the hearing as

well as my review of his testimony.

First, it must be remembered that claimant testified that there was no specific

requirement as to what time the pre-trip inspection had to be performed.  Claimant testified

that he frequently performed the pre-trip inspection at 1:00 p.m. for the afternoon route in

order for any potential problems to be addressed before it was time for him to leave.

Claimant testified that on February 8 he arrived even earlier because the roads were still

slick from ice and another winter storm was forecast and he and his wife believed that
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there might be an early dismissal that day.

Although several witnesses were called on behalf of respondent, none of those

witnesses indicated that there was a specific time when the pre-trip inspection should be

performed or that claimant had arrived too early to perform the pre-trip inspection on

February 8.

The real key in this case is where the claimant was headed after his pre-trip

inspection when he fell in the parking lot.  It is claimant’s testimony that he was headed to

the shop to mention a problem with a piece on his dash to one of the mechanics.  On the

other hand, respondents contend that claimant was simply on his way to the break room.

Evidence was submitted at the hearing that the respondent has a break room where

drivers and various others congregate during the course of the day when work is not being

performed.  Individuals in the break room play dominoes or Uno and eat snacks and their

lunch.  In fact, claimant testified that his normal procedure after his pre-trip inspection was

to proceed to the break room.  However, it was claimant’s testimony that on this particular

day he was headed to the shop to report the problem with his dash to a mechanic.  While

claimant’s normal procedure may have been to go from his bus after the pre-trip inspection

to the break room, the key is where the claimant was headed on February 8.  According

to claimant’s testimony he was headed to the shop and I find claimant’s testimony to be

credible.  By reporting a problem to the mechanic, claimant was advancing his employer’s

interest and was therefore performing employment services.

While the respondent did have written forms on which repair requests were to be

reported, claimant testified that on some occasions he did not write down those requests.

According to claimant’s testimony this was not a safety issue as were most of his other

requests, but simply an agitation caused by a portion of the dash being loose.  Claimant

testified that he did not make a formal repair request because it was not a safety item and

the mechanics have to take care of over 100 buses - “And I try not to, you know, give them
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crazy stuff.  Most of the time I just mention it when I go in there.”

Testifying at the hearing on behalf of respondent was Timothy Day, the

respondent’s safety coordinator in its transportation department.  Day testified that he did

not arrive at the accident scene until after claimant had already fallen.  Claimant informed

him that he had hit a patch of ice and had fallen while on the way to the break room and

did not mention going to the shop or garage.  Day stated that he had made a written

statement about this conversation, but admitted that it does not mention the claimant

indicating that he was going to the break room.  Day’s testimony is based entirely upon his

memory of that conversation.

Also testifying at the hearing was Janie Cottrell who worked for the respondent as

a secretary and was responsible for processing workers’ compensation paperwork.  On

February 8 Cottrell was informed by a secretary at the transportation department that

claimant had fallen.  After she was informed that claimant had been taken by ambulance

to the hospital she went to the hospital to give claimant and his wife contact information.

Cottrell testified that the claimant informed her that he had slipped on the ice  while going

to the shop.

Finally, also testifying at the hearing was Traci Day, the assistant route coordinator

for the respondent.  Day testified that she completed Form N, but that the information

contained in that form was given to her by the claimant’s wife, not the claimant.  Claimant’s

wife did not see him fall as she had remained in the car upon their arrival at the bus yard

and did not get out of the car until after claimant had already fallen.

In short, claimant has the burden of proving by a preponderance of the evidence

that he was performing employment services at the time of his fall on February 8, 2011.

I find based upon the testimony of the claimant which I find to be credible that he was

heading to the shop to inform the mechanic about a problem on the dash of his bus at the

time of the fall.  While claimant may have subsequently gone to the break room after he
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reported this issue, claimant had not yet reached that point.  Accordingly, I find that

claimant was performing employment services on February 8, 2011 and I also find that

claimant has satisfied all remaining elements of compensability.  Namely, claimant has met

his burden of proving by a preponderance of the evidence that his injury was caused by

a specific incident identifiable by time and place of occurrence and that the injury arose

out of and in the course of his employment.  I also find that the injury to claimant’s knee

caused internal physical harm to his body which required medical services and resulted

in disability and that he has offered medical evidence supported by objective findings

establishing an injury.  Claimant was taken by ambulance to the hospital where he was

diagnosed with a fracture of the left patella.  As a result, claimant underwent a surgical

repair by Dr. Heim on February 10, 2011.

Based upon the foregoing, I find that claimant has met his burden of proving by a

preponderance of the evidence that he suffered a compensable injury to his left knee on

February 8, 2011.

Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s compensable left knee injury.  This includes, but is

not limited to, his hospitalization and surgery.

Finally, claimant is entitled to temporary total disability benefits beginning February

9, 2011, the day after his injury, and continuing through April 24, 2011.  The injury to

claimant’s left knee is a scheduled injury.  An employee who suffers a scheduled injury is

entitled to receive temporary total disability benefits during their healing period or until they

return to work, whichever occurs first, regardless of whether there is a total incapacity to

earn wages.  Wheeler Construction Co. v. Armstrong, 73 Ark. App. 146, 41 S.W. 3d 822

(2001).  I find that claimant was within his healing period and that he had not returned to

work beginning on February 9, 2011, the day after his injury, and continuing until April 24,

2011, the day before claimant returned to work on April 25, 2011.  Respondent has
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controverted claimant’s entitlement to temporary total disability benefits during this period

of time.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable injury to his left knee while employed by respondent on

February 8, 2011.  Respondent is liable for payment of all reasonable and necessary

medical treatment provided in connection with claimant’s compensable injury.  Claimant

is entitled to temporary total disability benefits beginning February 9, 2011 and continuing

through April 24, 2011.  Respondent has controverted claimant’s entitlement to all unpaid

indemnity benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $477.50.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                      
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


