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STATEMENT OF THE CASE

This case comes on for review on stipulations, documentary evidence, and briefs

submitted by the parties.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to his left foot, leg, hip, and back

on February 18, 2009.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $550.00 for total disability and $413.00 for permanent partial disability

benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.  Extent of surgery on claimant’s lumbar spine.   

The claimant contends that in addition to surgery at L5-S1, he is also entitled to

surgery at L2-L5. 
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The respondent contends that only surgery at the L5-S1 level is necessary for

treatment of the injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 18, 2010, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

the surgery proposed by Dr. Blankenship is reasonable and necessary medical treatment

for his compensable injury.

FACTUAL BACKGROUND

The claimant suffered an admittedly compensable injury to his left foot, leg, hip, and

back on February 18, 2009 when his foot was run over by a forklift and claimant made a

twisting motion in an attempt to avoid the accident.  Claimant received his initial medical

treatment at the Northwest Medical Center on February 18 where he was diagnosed as

suffering from a left ankle sprain and contusion, a left foot contusion, and a left hip sprain.

Claimant was treated with crutches, a splint, and medication.  Claimant was instructed at

that time to receive follow-up treatment from Dr. Haws.  

Claimant was initially evaluated by Dr. Haws on February 19, 2009 with complaints

of left hip and left lower extremity pain with numbness throughout the extremity.  Dr. Haws

diagnosed claimant’s condition as a strain/contusion injury of the left lower extremity.  He

treated claimant with an injection and medication and released claimant to return to work
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at seated duty.  While claimant had some initial improvement in his condition, Dr. Haws’

medical records indicate that claimant’s condition eventually quit improving and he began

having more pain in his left leg, hip, and low back area.  In a report dated April 2, 2009,

Dr. Haws indicated that given claimant’s lack of improvement he was concerned about a

possible lumbosacral spine injury which was causing radiculopathy.  Dr. Haws indicated

that this might explain claimant’s lack of improvement with conservative treatment.  As a

result, Dr. Haws ordered an MRI scan of the claimant’s lumbar spine.  

After a period of delay claimant underwent the MRI scan on May 27, 2009 which

revealed a small disc extrusion at L2-3, an annular tear with disc bulge at L4-5, a disc

protrusion at L5-S1, and degeneration at L4-5.  Following the MRI scan claimant was next

evaluated by Dr. Haws on June 4, 2009.  Dr. Haws reviewed the results of the MRI scan

and indicated that an attempt was being made to determine how much of the claimant’s

complaints were orthopaedic in nature from an injury to the left lower extremity and how

much of the claimant’s pain was radicular from an injury to the low back.  Dr. Haws noted

that claimant was scheduled to see Dr. Sites for an evaluation of his knee, ankle, and foot.

The evaluation with Dr. Sites occurred on June 8, 2009.  Dr. Sites’ medical report

of that date indicates that it is his belief that claimant’s complaints were the result of a

herniated disc in his lumbar spine for which he needed a neurological consultation with Dr.

Blankenship.

Claimant’s initial evaluation with Dr. Blankenship, neurosurgeon, occurred on June

9, 2009.  Dr. Blankenship noted that the claimant had a history of injury to his low back

twenty years ago when he fell off a truck, but that he was treated with steroids and physical

therapy and “this got better rather quickly.”  Dr. Blankenship indicated that claimant had

some significant piriformis findings and was concerned that claimant might have a stretch

injury to his pelvic plexus.  Dr. Blankenship noted that the MRI scan showed an annular

tear at the L4-5 level, but at that point he believed this was an incidental finding.  However,
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he noted that his opinion might change depending on claimant’s response to treatment.

Dr. Blankenship recommended treatment in the form of medication and an aggressive

physical therapy program.  He also referred claimant to Dr. Cannon for an evaluation of

injections.  Claimant’s next visit with Dr. Blankenship occurred on July 9, 2009 at which

time he noted that claimant’s pain was unchanged even though he had been undergoing

physical therapy.  Dr. Blankenship noted that since claimant did not improve with a flexion

oriented program “I am a little more concerned that the annular tear that is noted on his

MRI may be causative.”  Dr. Blankenship’s medical report indicates that he and claimant

discussed two possible options.  The first option would be for claimant to see Dr. Cannon

for consideration of an injection with continued therapy.  The second option would be to

consider a multilevel discography for a better delineation for a pre-surgical plan.  Dr.

Blankenship noted that since claimant had been hurting for five months, consideration of

surgical intervention would be warranted.  Based upon this conversation claimant agreed

to proceed with the pre-surgical work-up with discography.

The discography was performed by Dr. Blankenship on July 29, 2009.  In his report

of that date Dr. Blankenship indicated that claimant’s discogenic back pain is mechanical

in nature.  He indicated that claimant had a positive test for discogenic etiology and disc

herniation.  He further indicated that claimant would be a candidate for decompression at

L5-1 with the L4-5 level being negative control.  Dr. Blankenship then indicated that

claimant should undergo a CT scan.  This scan was performed on July 29, 2009, and

revealed a mild disc bulge at the L2-3 level.  

Following all of these tests claimant was evaluated by Dr. Blankenship on July 30,

2009 and he recommended that claimant undergo a procedure at the L5-S1 level.  Dr.

Blankenship’s medical report indicates that claimant wished to proceed with that surgery

pending authorization.

At this point in time claimant was sent to Dr. Luke Knox, neurosurgeon, for a second
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opinion.  In a report dated December 16, 2009, Dr. Knox indicated that while he had

reviewed Dr. Blankenship’s notes of July 30, 2009, he did not have all of Dr. Blankenship’s

records.  Based upon plain films which were taken in his office on that date Dr. Knox was

more suspicious that claimant’s complaints were caused by a problem at the L2-3 level as

opposed to the L5-S1 level.  

In a subsequent report dated January 8, 2010, Dr. Knox had reviewed all of Dr.

Blankenship’s records including the discogram.  At that point, Dr. Knox agreed with Dr.

Blankenship’s assessment that the L5-S1 level should be addressed by surgery.  However,

it was also his opinion that the L2-3 level should also be considered before surgery was

performed.

Claimant underwent another MRI scan which was read by Dr. Blankenship on

February 26, 2010.  Dr. Blankenship read the test as revealing annular tearing at the L4-5

and L5-S1 levels with a disc herniation at the L2-3 level.  In a report dated March 4, 2010,

Dr. Blankenship noted that  a discography revealed a herniation at the L5-S1 level as well

as at the L2-3 level.  Based upon his findings, Dr. Blankenship  indicated that in addition

to performing surgery at the L5-S1 level, that claimant should also undergo surgery at the

L2-3 and L4-5 levels.

In a subsequent report dated June 25, 2010, Dr. Blankenship indicated that the

workers’ compensation carrier had authorized the L5-S1 surgery but had denied surgery

on the remaining lumbar levels.  Although Dr. Blankenship acknowledged that many of the

changes in claimant’s other lumbar levels were degenerative changes, he noted that

claimant was asymptomatic with his back prior to the injury with the respondent.

Accordingly, Dr. Blankenship was of the opinion that the surgical procedure for the

remaining levels was causally related to claimant’s compensable injury.

Respondent subsequently had claimant’s MRI scans revealed by Dr. Hronas, a

radiologist.  In a report dated October 28, 2010, Dr. Hronas indicated that claimant’s initial
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injury could have resulted in a disc extension at the L2-3 level.  However, it was his

opinion that the disc was stable and was not causing any significant mass effect or

evidence of nerve root impingement.  Dr. Hronas went on to indicate that in his opinion

there was no evidence of significant central canal stenosis or findings of nerve root

impingement; therefore, he would not recommend surgery at the L2-3, L4-5, and L5-S1

levels.

The respondent has accepted liability for surgery to claimant’s L5-S1 level;

however, respondent has denied liability for surgery to any other lumbar levels.  As a

result, claimant has filed this claim contending that the surgical procedure recommended

by Dr. Blankenship is reasonable and necessary medical treatment for his compensable

injury.  

 ADJUDICATION

A respondent is required to provide medical services that are reasonably necessary

for treatment of a compensable injury.  A.C.A. §11-9-508(a).  What constitutes reasonably

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Industries v. Gallaway, 74 Ark. App. 13, 45 S.W. 3d 396 (2001).  The claimant has the

burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.

3d 32 (2004).

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that the proposed surgical procedure by Dr. Blankenship is reasonable

and necessary medical treatment for his compensable injury.  In making this finding, I have

relied primarily upon the opinion of Dr. Blankenship which I find to be credible and entitled

to great weight.  Dr. Blankenship has been claimant’s authorized treatment physician since

June 2009,  just four months after his compensable injury.  While Dr. Knox is also a
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credible neurosurgeon, Dr. Knox has only evaluated the claimant on two occasions with

the last evaluation on January 8, 2010.  At that point, Dr. Knox did not have the benefit of

subsequent testing which includes an MRI scan taken on February 26, 2010.  Finally, I find

that the opinion of Dr. Blankenship is entitled to greater weight than that of Dr. Hronas.

Dr. Hronas is a radiologist, not a neurosurgeon.  While Dr. Hronas is of the opinion that

surgery is not necessary, Dr. Hronas does not perform surgical procedures and Dr.

Blankenship does.  Furthermore, Dr. Hronas admittedly has not reviewed all of the medical

records in this case but simply based his opinion upon a review of two MRI scans.  Also

significant is the fact that Dr. Hronas has never evaluated the claimant as has Dr.

Blankenship.

In short, I find that the opinion of Dr. Blankenship is credible and entitled to great

weight.  It is the opinion of Dr. Blankenship that while claimant had a prior back injury and

degenerative conditions in his lumbar spine, claimant was not having any complaints of

pain with his lumbar spine prior to the injury of February 18, 2009.  Therefore, in his

opinion claimant’s need for medical treatment relating to these other lumbar levels is

causally related to the compensable injury.  I do note that the documentary evidence does

not indicate that claimant was having any problems with his lumbar spine prior to the injury

of February 18, 2009.   While respondent contends that Dr. Blankenship’s opinion with

regard to the cause of claimant’s complaints has changed over time, that has been due to

additional findings and claimant’s reaction to medical treatment, not because Dr.

Blankenship is not competent or credible. Accordingly, I find that the proposed surgical

procedure by Dr. Blankenship is reasonable and necessary medical treatment for

claimant’s compensable injury.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that
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the surgery proposed by Dr. Blankenship is reasonable and necessary medical treatment

for his compensable injury.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

IT IS SO ORDERED.

                                                                    
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


