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STATEMENT OF THE CASE

A hearing was conducted October 14, 2011 to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on August 17, 2011 ,

and a Prehearing Order was filed on said date, setting out some limited stipulations,

issues, as well as the contentions of the respective parties.  At the hearing, the

claimant announced that respondents had paid all appropriate benefits to date, with

the exception of one outstanding medical bill, which the parties were attempting to

amicably resolve, and that there was no claim for temporary partial disability, which

was raised as an issue during the prehearing conference.

It was stipulated that the claimant sustained a compensable cervical issue
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arising out of and during the course of her employment with Dollar General Store,

as a result of a specific work-related incident on July 14, 2010, and that

respondents had controverted claimant’s entitlement to surgery recommended by

Dr. Zachary Mason. 

By agreement of the parties, the sole issue was whether the claimant was

entitled to the recommended cervical surgery

Claimant contended, in summary, that while the claimant has been provided

with pain management, Dr. Zach Mason had recommended surgery; that the

recommended surgery was reasonably necessary and should be paid by

respondents.  Conversely, respondents contended that the recommended surgery

was neither reasonable nor necessary, based on a number of different studies,

including a CT/myelogram, nerve conduction study, and also a surgical review by

Dr. James Calhoun.  

The parties were unable to stipulate to the parties average weekly wage

during either the prehearing conference or the hearing.  Although, the parties

indicated that the claimant had previously been paid at the appropriate

compensation rate, they were directed to stipulate to the claimant’s average weekly

wage, in the event surgery was awarded, entitling the claimant to additional

indemnity benefits.  Subsequent to the hearing, the parties agreed that the average

weekly wage was $338, entitling the claimant to benefits at the rate of $225 per

week for temporary total disability and $169 per week for permanent partial
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disability, if applicable.  A copy of the email stipulating to the average weekly wage

has been blue-backed and made a part of the record herein. 

The claimant, Loretta L. Loyd, was the only witness to testify.   The record

is composed solely of the transcript of the October 14, 2011 hearing, containing a

joint medical exhibit consisting of 125 pages, together with the stipulation

concerning the claimant’s average weekly wage.  

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove by a preponderance of the evidence that

the surgery recommended by Dr. Zachary Mason is reasonably necessary

treatment.

4. Respondents remain responsible for continuing necessary treatment,

including but not limited to reasonably necessary maintenance care.

5. Issues not addressed herein are specifically reserved.
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DISCUSSION

The claimant, Loretta Loyd, is 36 years old.  The claimant has an 8th grade

education.  The claimant has some limited vocational training.  Specifically, the

claimant has been certified as a nurse’s aid.  In addition, she received some

management training while employed by Dollar General.  The claimant has worked

for the employer off and on since 2003.  The claimant left her employment in 2005

and returned for a short time in 2006 for about one month, until they could hire a full

time employee.  The claimant then returned to work for Dollar General on

September 27, 2008 as an assistant store manager at the Gurdon, Arkansas store.

The claimant was a working assistant store manager.  Her duties included running

a cash register, scheduling employees, unloading trucks, doing planograms,

resetting price changes, and generally everything required of most employees.

Again, it is undisputed that the claimant sustained a cervical injury, as a result of

a specific incident on July 14, 2010.  Although, difficult to conceptualize, the

claimant’s description of the accident, its prompt reporting and claimant’s initial

course of medical treatment is set out below:

Q. Tell us what happened on July 14th, 2010.

A. I was resetting a trash bag planogram and one of the shelves
was stuck into the fixture, and I jerked on it a couple of times
and I felt something burning go down my neck into my arm,
and I thought I had pulled a muscle.

Q. Okay.  Describe to us what a planogram is?
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A. If you go to a section of the store and say you have your trash
bags, they send us papers that tell you, “Okay, I want this
reset,” and it looks just like this map on this paper.  Sometimes
you take the shelves away, sometimes you add shelves to it.
Generally, almost all of the time the shelves were moved either
up or down.  So you take everything off the shelf, and you
clean the shelves and they you proceed to move the shelves
to where they want them, and you just count little holes in the
picture and you pull them out and put them back in.

Q. Okay.  Now on July 14 you were resetting a planogram?

A. Yes, ma’am.

Q. Were you trying to get a shelf out?

A. Yes, ma’am.

Q. Was this an easy shelf, hard shelf, what was going on with this
shelf?

A. I could get the left side out but I couldn’t get the right side out.
It was hung up inside the picture.

Q. Okay.  So were you struggling with this shoulder?

A. Yes.

Q. Okay.  Is this something down low or up high, about where
was it?

A. It was not the bottom shelf but the second one up.  It was
pretty low.  I was on my knees when I was doing it.

Q. Okay, and were you reaching with one of your arms?

A. Yes.

Q. Tell me about what you were doing when you were injured.

A. I had my arm up underneath the shelf and I was jerking on it
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like this tryin gto get it to come up.

Q. Now are you indicating that you are jerking with your left arm.
Were you jerking with your left or right?

A. My right.

Q. Okay.  Are you right-handed?

A. Yes, ma’am.

Q. Okay.  Did you immediately experience pain?

A. Yes.  Well, burning mainly, it was a burning sensation.  It hurt,
but it burned more than it hurt at that time.  But then the next
day it was worse and the next day it was worse.

Q. Did you notify your employer at the time of the accident?

A. Yes.

Q. Okay.  Did you go immediately for treatment?

A. No.

Q. Okay, Why not?

A. Because I told her, I just said, “I think I just pulled a muscle,”
because that’s what it felt like, you know, just pulled a muscle.
And she’s like, “Well are you okay?”  And I was like, “I don’t
know.”  She went and wrote the documents out and I stayed at
work.  I came to work the next day that I was scheduled.

Q. Okay, and how did you feel?  Did your pain progress?

A. Yes.  My neck, oh, I hurt so bad I just cried and I cried and I
cried and my - - I couldn’t hardly turn it at all.  I just hurt all
down my neck and down into this shoulder blade about
halfway down into my forearm.

Q. Okay, and you went back to work and your employer sent you
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to the doctor, right?

A. Yes, ma’am.  Well, she called the nurse hotline and then the
nurse hotline for Dollar General sent me to the ER. (Tr. 12-14)

The record reflects that respondents have exercised good faith in meeting

its obligations under our workers’ compensation laws by providing the claimant with

prompt reasonably necessary medical treatment.  In fact, respondents retained the

services of a nurse case manager and have paid all reasonably medical treatment

to date, including numerous diagnostic studies, as well as various referrals from

claimant’s authorized treating physicians.  The only benefit respondents have

disputed to date is surgery recommended by Dr. Zach Mason, which followed

physician reviews, which would not certify the recommendation as necessary.

Thereafter, the parties agreed to send the claimant for an independent medical

evaluation to determine whether the recommended surgery was reasonably

necessary. Dr J. Michael Calhoun, a neurosurgeon with the Central Arkansas

Neurosurgery in North Little Rock, Arkansas performed an evaluation and referred

the claimant for a Functional Capacity Evaluation, while concluding that the

claimant did not require surgery.  The claimant was subsequently released for light

duty, which respondents were providing at the time of the within hearing.  Again, the

sole issue presented for determination was whether the claimant was entitled to the

surgery recommended by Dr. Mason, which respondents have denied on multiple

occasions and continue to resist.  A summary of the medical evidence is necessary
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to address this issue.

The claimant was initially examined and treated at the Baptist Health Medical

Center in Arkadelphia, Arkansas on July 17, 2010.  The physical exam revealed

minimal swelling in the right hand with complaints of pain running down the back of

her neck into the right shoulder.  The claimant was diagnosed with cervical

radiculopathy, provided a prescription steroid dose pack, as well as Toradol and

Loratab for pain to follow up with her family physician, Dr. Hagood if no

improvement.  The claimant was apparently next seen by the company physician,

Dr. McDonnell, who in turn referred the claimant to Dr. Kevin McLeod, an

orthopaedic surgeon with the Baptist Health Surgical and Orthopaedic Clinic in

Arkadelphia.  Prior to seeing Dr. McLeod, Dr. McDonnell performed a CT scan,

which he stated appeared unremarkable, while noting that the claimant rejected

injections for pain.  The claimant was continued on medications Toradol and

Decadron.  The claimant was first examined by Dr. McLeod on July 29, 2010.  Dr.

McLeod recommended a MRI of the cervical spine, and felt the claimant might have

a possible cervical HNP.  Dr. McLeod indicated the claimant was capable of clerical

sedentary activities, while restricting the claimant from lifting.  The claimant

returned to Dr. McLeod on August 5, 2010, at which time he ordered the MRI of the

cervical spine, which was performed on that day and revealed a small C4-5 central

disc herniation, causing mild compression of the fecal sac and very slight midline

cord effacement without displacement of the cord.  There was no significant
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secondary canal stenosis.  Otherwise, negative.  The claimant returned to Dr.

McLeod on August 12, 2010, at which time he prescribed physical therapy, together

with in home traction, continued medications, and suggested a referral for a

neurosurgical consult.  Dr. McLeod took the claimant off work until she could see

Dr. Mason, while continued prescribing the claimant with physical therapy and

medication.

The claimant was first examined and evaluated by Dr. J. Zachory Mason, a

neurosurgeon in Little Rock, Arkansas, on September 21, 2010.  Dr. Mason

reviewed the findings of the MRI scan and agreed with the radiologist that the

claimant had a central disc herniation at C4-5, which caused some slight impression

into the cervical spine cord.  In addition, Dr. Mason felt that the claimant was having

some problems involving the right shoulder itself and recommended that she be

seen by Dr. Ken Rosenzweig for consideration of pain management, including a

cervical epidural injection in the neck and/or shoulder.  Dr. Mason noted that if the

claimant failed to respond, she might ultimately require surgical intervention for the

disc herniation at C4-5.  Dr. Mason pointed out that the claimant was young and

would be a good candidate for an artificial disc, while noting that he had difficulty

with insurance companies approving such a procedure.  Apparently, even during

her initial visit, Dr. Mason mentioned an artificial disc because the claimant was a

heavy smoker, and in his experience such a procedure was especially good in

patients who smoke, which inhibited bone healing. (Jt. Ex. A, pp. 35-37) 
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On October 12, 2010, Dr. Rosenzweig evaluated the claimant at the request

of Dr. Mason.  In his history, Dr. Rosenzweig noted that the claimant reported the

pain was more in the shoulder than in the neck without any true radicular

component.  The claimant stated that she had been unable to use her right arm.

Following his examination, Dr. Rosenzweig diagnosed cervical spine strain with

subacromial bursitis with dysrhythmic shoulder motion.  Dr. Rosenzweig

recommended a subacromial injection, which he performed, continued physical

therapy, medications, and return to work with restricted use of the right arm.  The

claimant returned to Dr. Rosenzweig on October 26, 2010, complaining that the

medication trials had not been helpful.  Dr. Rosenzweig felt that the claimant’s

persistent neck pain was due to spondylosis.  He recommended epidural steroid

injections, pending approval by the insurance company.  The risk and benefits of

spinal intervention were also discussed.  On November 29, 2010, Dr. Rosenzweig

performed a cervical epidural steroid injection at C7-T1 under conscious sedation

without any apparent improvement.  

The claimant next returned to see Dr. Mason in his El Dorado clinic on

December 17, 2010, with a significant worsening of symptoms.  Dr. Mason

recommended that the claimant undergo further review with a myelogram and a

post myelogram CT scan of the cervical spine to assess the bulge at C4-5, which

was seen on the MRI back in August, 2010.  The workers’ compensation carrier

approved the recommended diagnostic study, which was performed on January 14,
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2011 at the Arkansas Surgical Hospital. The study revealed no evidence of canal

stenosis or nerve root impingement.  Further, the impression by the radiologist was

that there was no significant changes in appearance compared to the prior MRI.

The claimant returned to Dr. Mason on January 18, 2011.  Dr. Mason felt that the

myelogram showed a midline disc herniation at C4-5 compressing the spinal canal.

Because the claimant had not responded to conservative treatment, he

recommended surgery, specifically an anterior cervical discectomy and fusion at

C4-5, using bone graft and a spire intraspinous clamp, pending the workers’

compensation carrier approval.  (Jp. Ex. A, pp. 63-66)

Prior to providing the recommended surgery, respondents submitted the

request to Intracorp for a physician review to determine whether the requested

medical was reasonably necessary.  In fact, it appears that the surgical

recommendation was reviewed by two separate physicians, and that both physician

reviewers determined that the surgical recommendation did not meet established

standards, and the request failed to be certified. (Jp. Ex. A, pp. 70-72, 74-76)

Dr. Mason next referred the claimant to Dr. Gordon L. Gibson for EMG

studies.  Following the studies, the claimant returned to Dr. Mason, who noted that

the studies were essentially negative, save some mild carpal tunnel syndrome, but

no evidence of motor or nerve irritation.  Dr. Mason continued to recommend

surgery at C4-5 with bone grafting and surgical plating, while stating that if the

carrier did not approve surgery the claimant should return to her primary care
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physician for further treatment.  (Jt. Ex. A, p. 80)

On April 18, 2011, the claimant returned to Dr. Rosenzweig for followup.  Dr.

Rosenzweig recommended cervical epidural steroid injections, as well as shoulder

injections, which were performed on April 27, 2011 and May 11, 2011.  The

claimant then returned to Dr. Rosenzweig on May 24, 2011, at which time he

recommended an MRI of the shoulder, which respondents authorized.  The claimant

returned to Dr. Rosenzweig for a final visit on July 22, 2011, at which time Dr.

Rosenzweig returned the claimant to Dr. Mason for a repeat evaluation, with

respect to the anterior cervical discectomy and fusion versus a functional capacity

to declare the claimant as having reached maximum medical improvement and

determine physical impairment. (Jt. Ex. A, p.98)

Rather than return to Dr. Mason, the parties mutually agreed to have the

claimant evaluated by Dr. J. Michael Calhoun, a neurosurgeon in North Little Rock,

Arkansas. His August 26, 2011 is set out in relevant part below:

I have recently had the pleasure of evaluation Ms. Loyd in the office.

Her history and physical examination was done by electronic medical
record.

We reviewed both her MRI and CT myelogram today.  There is a
slight disc bulge at C4-5 but no significant neural impingement on
either study.  She has also undergone EMG and nerve conduction
studies which showed no significant neurological problems.  On her
physical examination she has significant functional overlay.
I would not suggest surgery for her cervical spine.

She is essentially at maximum medical improvement.  I would suggest
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an FCE to determine her permanent restrictions.

If there are any concerns regarding the above, call me. (Jt. Ex. A,
p.101)

The claimant underwent a Functional Capacity Evaluation (FCE) on

September 20, 2011.  The report found that although the claimant demonstrated

numerous functional limitations during her evaluation, she also exhibited many

inconsistencies, which invalidated her evaluation.  The FCE examiner concluded

that the claimant completed functional testing with unreliable results.  Overall, he

concluded that the claimant demonstrated the ability to perform at least in the light

classification of work, as defined by the U.S. Department of Labor’s guidelines, with

limitations.  During her testimony, the claimant disagreed with the conclusion that

she gave unreliable effort, maintaining that she did the best that she could.

Nevertheless, the record reflects that the employer provided the claimant with work

within the physical restrictions set out in the evaluation.

The sole issue presented for determination is whether the proposed surgery

by Dr. Mason is reasonably necessary.

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  What constitutes reasonably necessary medical treatment under

A.C.A. §11-9-508 is a question of fact for the Commission.  Gansky v. Hi-Tech
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Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is

required to stabilize and maintain an injured worker’s status remains the

responsibility of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

This is an extremely troubling claim.  The claimant’s authorized treating

physician, Dr. Zachary Mason has recommended surgery, specifically, an anterior

cervical discectomy and fusion at C4-5.  The respondents have resisted the

recommendations following peer review by out-of-state medical providers, based

upon their review of the medical records.  While I am normally not persuaded by the

opinions of some unknown out-of-state medical reviewer, I feel compelled to point

out that a preponderance of the medical evidence does not support the conclusions

and recommendations of Dr. Mason.  First, it must be noted that Dr. Mason opined

during his initial evaluation on September 21, 2010 that if the claimant failed to

respond to treatment provided by Dr. Rosenzweig, she might well require surgical

intervention, at which time Dr. Mason suggested the claimant would be a good

candidate for an artificial disc.  Dr. Mason further pointed out that he had

experienced difficulty with insurance companies approving artificial discs, which he

felt was a good procedure for patients who smoke.  The claimant in the instant case

is a heavy smoker.  Dr. Mason offered no explanation concerning his subsequent

recommendation for anterior cervical discectomy and fusion at C5-6, which might



-15-

be contraindicated because of the claimant’s negative findings on diagnostic

studies, as well as the fact that she is a smoker.  (Jt. Ex. A, pp. 35-39, 66-69)

In addition, as previously pointed out, the parties agreed to an independent

medical examiner, Dr. J. Michael Calhoun, to evaluate the claimant and give an

opinion concerning the need for surgery.  Dr. Calhoun did not feel surgery was

indicated.  

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of doubt to either party, I find that claimant has simply failed to prove by a
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preponderance of the evidence that she is entitled to the requested surgery.  I do

find that the claimant is entitled to continued reasonably necessary maintenance

care.  Respondents have exercised good faith in meeting its obligations under our

workers’ compensation laws.  They should continue to do so.  In view of the

foregoing, claimant’s request for cervical surgery is respectfully denied and

dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


