
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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JASON LOVE CLAIMANT

CITY OF FORT SMITH, SELF INSURED RESPONDENT
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Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith,
Arkansas. 

Respondent represented by DOUGLAS CARSON, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on March 1, 2011,

in Fort Smith, Arkansas.  The deposition of Dr. Arthur Johnson was

taken on March 8 2011, and has been admitted as Respondent’s

Exhibit No. 3.  

A pre-hearing order was entered in this case on October 19,

2010. This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated at the hearing.

Immediately prior to the commencement of the hearing, the claimant

announced that he was withdrawing his request for a determination,

at this time, of the extent of permanent partial disability for

permanent functional disability or loss of wage-earning capacity.

However, he also requested that the additional issue of his

entitlement to medical services, in the form of surgery that had

been recommended by Dr. Arthur Johnson, be addressed.  The

appropriate amendments were made to the pre-hearing order.  A copy
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of the pre-hearing order with these amendments noted thereon was

made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered  by the parties and

are hereby accepted:

1. On August 27, 2009,  the relationship of employee-

employer-carrier-TPA existed between the parties.

2. The appropriate weekly compensation benefits are $468.00

for total disability and $351.00 for permanent partial

disability.

3. On August 27, 2009, the claimant sustained a compensable

injury to his thoracic spine.

4. There is no dispute over medical services at the present

time.

5. There is no dispute over temporary total disability

benefits accruing through July 22, 2010.

6. Respondents have accepted liability for a 5 percent

permanent physical impairment and additional 10 percent

functional disability or wage loss for a total of 15

percent to the body as a whole. (However, no permanent

partial disability benefits for permanent functional

disability or wage loss have been paid).

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to additional temporary total

disability benefits from July 23, 2010 through a date yet

to be determined.
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2. The claimant’s entitlement to the additional medical

services that have been recommended by Dr. Johnson,

particularly surgical repair of the herniated disc at T7-

8.

3. Controversion and attorney’s fees.

In regard to these issues, the claimant contends:
  
“a. The claimant contends that his primary
treating physician has not released him from
active treatment and that the claimant’s
employment with the City of Fort Smith has
been terminated. Thus, the claimant contends
that he is entitled to continued temporary
total disability benefits until his authorized
treating physician releases him from active
medical treatment or until he is able to find
gainful employment.
  
b. The claimant contends that he is entitled
to an additional medical treatment by or at
the direction of Dr. Arthur Johnson.

c. The claimant contends that his attorney is
entitled to an appropriate attorney’s fee.” 
 

In regard to these issues, the respondents contend:

“(a) Claimant was declared to be at maximum
medical improvement on July 23, 2010, and at
that time received a permanent anatomical
impairment rating of five percent to the body
as a whole. Respondent accepted and is paying
this rating.

(b) To respondent’s knowledge no requested
medical treatment related to the compensable
injury has been denied.

(c) Respondents agree that claimant is
entitled to additional permanent partial
disability benefits of ten percent to the body
as a whole, which is in excess of his
anatomical impairment rating of five percent
to the body as a whole. This amount has not
been controverted. Respondents controvert any
award of permanent partial disability benefits
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in excess of a total of fifteen percent to the
body as a whole. 

(d) Respondents deny that claimant is entitled
to any attorney’s fee on medical benefits or
to any attorney’s fee on any permanent partial
disability award not in excess of fifteen
percent to the body as a whole.

(e) Claimant returned to work for four hours
per day on March 24, 2010. Claimant left work
for a gallbladder surgery unrelated to the
compensable injury on May 27, 2010. He did not
return to work from this leave of absence for
the unrelated surgery, accordingly, his
employment was terminated on July 31, 2010.

(f) Claimant is not temporarily totally
disabled.”

 DISCUSSION

I. ADDITIONAL MEDICAL SERVICES

The first issue to be addressed concerns the claimant’s

entitlement to the additional medical services that have been

recommended by Dr. Arthur Johnson, particularly surgery to repair

the ruptured T7-8 intervertebral disc.  In order to be entitled to

such services, the claimant must prove that these services are

“reasonably necessary” for his compensable thoracic injury.  

In order to meet this burden, the claimant must prove that

these services are necessitated by or connected with his

compensable thoracic injury. Further, the claimant must prove that

these services are “reasonable”, in light of the potential benefit

these services offer in returning the claimant to as near his pre

injury state as the permanent character of his injury will allow.

   The medical services recommended by Dr. Johnson are in the

form of a surgical repair of a disc herniation at the T7-8 level of
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the claimant’s thoracic spine.  The overwhelming weight of the

evidence presented, particularly the medical evidence, shows that

this disc herniation is the likely source of the claimant’s ongoing

mid-back complaints and that this physical injury or damage was

likely or probably caused by the employment-related accident of

August 27, 2009.  

Thus, the claimant has proven that the recommended medical

services were necessitated by or connected with his compensable

thoracic injury.  This satisfies the first requirement for these

recommended medical services to be “reasonably necessary” under

Ark. Code Ann. §11-9-508.  

The medical record shows that the claimant has received an

extensive course of conservative treatment for his compensable

thoracic injury.  This treatment was first provided by and at the

direction of Dr. Terry Clark, a general practitioner and the

company physician, and was subsequently provided by and at the

direction of Dr. Arthur Johnson, a neurosurgeon to whom the

claimant had been referred by Dr. Clark. These varied and extensive

conservative treatment modalities appear, at best, to have only

provided the claimant with temporary relief of the pain caused by

the compensable injury. The medical evidence clearly shows that the

only remaining treatment modality, which would offer any chance of

improving the claimant’s symptoms, would be surgical intervention.

As early as March 17, 2010, Dr. James Adametz recognized in

his report of that date that the claimant’s herniated T7-8

intervertebral disc could be surgically treated or repaired.  Dr.
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Adametz is also a neurosurgeon and had evaluated the claimant at

the respondent’s request for a second opinion.  However, at that

time, Dr. Adametz agreed that the conservative treatment being

provided by Dr. Johnson should first be attempted so that the

claimant “should avoid surgery as long as he can get by”. 

On July 23, 2010, Dr. Adametz again saw the claimant at the

request of the respondent.  Dr. Adametz noted that all of the

conservative treatment modalities, which had been provided the

claimant at the direction of Dr. Johnson, had not been successful

in alleviating or even reducing the magnitude of the claimant’s

chronic pain for any significant period of time. He again expressed

the opinion that the claimant’s herniated disc was a “potentially

operable lesion”, but that the claimant did not feel that the

benefits outweighed the risk and had not submitted to the surgery.

It was Dr. Adametz’ opinion that, without surgery, the claimant had

achieved the maximum benefit of any other forms of medical

treatment and he assessed a permanent physical impairment of 5

percent of the body as whole for the damage caused by the

compensable injury. He further expressly indicated that his rating

was higher than the 3 percent permanent physical impairment that he

would normally have assessed, if the claimant’s disc herniation was

of the type or nature that could not be benefitted by surgery.

On November 30, 2010, Dr. Johnson recorded that the claimant

had now reached the point where “any time he tries to increase his

activity he starts to have pain in his thoracic spine area.” Dr.

Johnson voiced the same opinion as Dr. Adametz that the only
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remaining treatment modality with any chance of relieving the

claimant’s chronic difficulties was a surgical repair of the T7-8

disc.  Dr. Johnson further stated that this repair would be in the

form of a laminectomy and discectomy at T7-8. He indicated that he

had explained to the claimant the various potential risks of the

necessary procedures and had given the claimant his expert opinion

on the “odds” of the surgery being successful in alleviating or

permanently reducing the claimant’s chronic pain.  He then left the

ultimate decision to have the surgery up to the claimant.  In the

alternative,  Dr. Johnson agreed with Dr. Adametz that, if surgery

were not performed, the claimant would be considered at MMI, in the

sense that it would not improve with any additional time or further

conservative treatment.  Dr. Johnson assessed a permanent physical

impairment of 3 percent to the body as a whole, without the

surgery.

In his deposition, Dr. Johnson reiterated his opinion that the

recommended surgery was the only remaining treatment modality that

offered any potential for alleviating or reducing the effects of

the claimant’s compensable injury.  Dr. Johnson again described

some of the potential risks that could arise from this surgery.

Finally, he again gave his opinion on the “odds” that the

recommended surgical repair of the T7-8 disc herniation would

reduce or alleviate the claimant’s chronic difficulties with his

back. In his opinion this surgical repair had a 75 percent chance

of reducing or even eliminating the claimant’s chronic pain

complaints and allowing the claimant to function in his daily
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activities of life in a more normal manner. Dr. Johnson also opined

that there was a 25 percent chance that the claimant would receive

no improvement or possibly even worsening of his complaints with

the surgical repair.

The claimant testified that his constant thoracic difficulties

were worsening and had now reached the point where he desired to

have the surgery that had been recommended by Dr. Johnson. The

claimant acknowledged that he was aware of the risks of this

surgery, but was now willing to accept these risks.

The respondent is focused on the fact that there is

substantial risks involved in the recommended surgery.  However,

almost any medical treatment, particularly surgery, carries with it

some risk of unexpected complications. While the potential for such

complications may be somewhat greater for this type of surgery on

a thoracic disc in comparison to a cervical or a lumbar disc, such

complications are still extremely rare.

The mere risk of complication or failure of success is not

sufficient, in and of itself, to make a recommended form of

treatment unreasonable. There are no absolute guarantees of success

with any type of medical treatment.  Nor, are there any guarantees

that there will be complications from any type of medical

treatment. The surgical procedures that have been recommended by

Dr. Johnson are widely recognized as medically appropriate and

commonly employed by the medical community for the treatment of

herniated discs, including thoracic discs. Both Dr. Johnson and Dr.

Adametz are of the opinion that this procedure has a reasonable
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expectation of successfully improving the claimant’s back

difficulties.  Both of these gentlemen are highly competent board

certified neurosurgeons with extensive expertise in the treatment

of back injuries, such as that experienced by the claimant.  Their

expert opinions are entitled to significant weight and credit.

The respondent is also focused on the fact that the primary

benefits to be provided by the recommended surgery, if successful,

is the alleviation of the claimant’s chronic pain complaints.

Although pain is generally considered a subjective matter, its

reduction or alleviation is certainly a factor that is to be

considered in determining if particular medical treatment is

“reasonably necessary”.  The Act should be construed in no way that

would require a claimant to needlessly remain in pain. 

In the present case, I have no doubt that the claimant’s pain

is both significant and debilitating. Clearly, the claimant’s

various physicians are convinced of the authenticity of his chronic

pain complaints.  Further, I find that the claimant appeared

credible.  At the hearing, when he described the magnitude and

chronic nature of his pain,  I find it difficult to believe that

the claimant would willingly undergo the recommended surgical

procedure, knowing the nature of the potential complications,

unless he was actually experiencing the pain and limitations he

described.  

I would also note that the surgery recommended by Dr. Johnson

is actually intended to “repair” the herniated disc and prevent

further impingement of the spinal cord by the herniation. Thus, not
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only alleviating or reducing the chronic symptoms this damage is

currently causing, but also preventing further potential

neurological damage. 

After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

credible evidence that the additional medical services, which have

been recommended for his compensable injury by Dr. Arthur Johnson,

represents “reasonably necessary medical services” for the

admittedly compensable injury, under Ark. Code Ann. §11-9-508.

Pursuant to the provisions of this subsection, the respondent is

liable for the expense of these recommended medical expenses,

subject to the Commission’s Medical Fee Schedule. 

II. ADDITIONAL TEMPORARY TOTAL DISABILITY 

The next issue to be addressed concerns the claimant’s

entitlement to additional temporary total disability benefits for

the period of July 23, 2010 through a date yet to be determined.

The burden rests upon the claimant to prove his entitlement to

these benefits.

In order to meet this burden, the claimant must prove by the

greater weight of the credible evidence that he continued within

his healing period from the effects of his compensable thoracic

injury. Further, the claimant must prove, by the greater weight of

the credible evidence that his compensable thoracic injury rendered

him totally disabled from regular gainful employment during this

same period.
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The issue of the healing period is essentially a medical

question, which must be resolved on the basis of the greater weight

of the medical evidence presented.  Ark. Code Ann. §11-9-102(12)

defines the healing period as that period for healing of the actual

injury or physical damage caused by the employment-related

accident. The Appellate Courts have held that once the healing

period continues until the actual injury or damage has resolved or

at least stabilized, at a level where nothing further in the way of

time or medical treatment offers a reasonable expectation of

improvement.  Once this has occurred the mere continuation of

chronic symptoms is not sufficient, in and of itself, to extend the

healing period, even if those symptoms require some degree of

continuing long term medical services.

It is apparent that both Dr. Adametz and Dr. Johnson have

rated the claimant’s current degree of permanent impairment.  Dr.

Adametz has opined that the claimant should be considered at MMI or

maximum medical improvement.  However, both of these physicians

have conditioned these opinions on the claimant not undergoing the

available surgery.

The clear purpose of the surgery recommended by Dr. Johnson is

directed toward alleviating or reducing the claimant’s chronic pain

symptoms.  However, the method recommended to accomplish this

purpose is by surgically repairing the actual physical damage to

the T7-8 intervertebral disc that has been caused by the

compensable injury (i.e. the disc herniation and resulting
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potential  irritation to the spinal cord and surrounding structures).

I find that the greater weight of the medical evidence shows

that while the actual damage from the compensable injury may

currently be stable, the claimant has not received the maximum

benefit of time and medical treatment for this damage. The evidence

shows that there is a reasonable expectation of improving this

physical injury or damage by the surgery recommended by Dr.

Johnson. Thus, the claimant has proven the first fact necessary to

establish his entitlement to the additional temporary total

disability benefits he now seeks (i.e. that he has continued within

his healing period). 

In regard to the matter of actual total disability, the record

reveals that the claimant returned to employment with the

respondent, after his compensable injury. However, this employment

was only in a limited or light duty capacity.

      According to the testimony of Richard Jones, the HR Director

for the respondent, this limited or light duty job was temporarily

created for the claimant, in order to comply with the medical

restrictions that had been set by his treating physicians.  Mr.

Jones further testified that once it appeared to the respondent

that these restrictions might not be temporary and the claimant

might never be able to go back to his prior position, the

respondent stopped providing the claimant with this limited or

light duty position.  This occurred on July 23, 2010. Mr. Jones

further testified that the claimant was informed that he could

apply for other positions with the City that might be of a lighter
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nature.  However, it would have been up to the individuals in the

department where these jobs were available, as to whether or not

the claimant was actually hired. Mr. Jones finally testified that

after October 23, 2010, the respondent had not actually offered the

claimant any job.

The respondent also offered the testimony of Melinda Cox, a

vocational case manager employed by Corvel Cost Containment

Services for workers’ compensation.  Ms. Cox testified that she

initially interviewed the claimant on July 27, 2010, at the Muldrow

Public Library.  She testified that, following this interview, she

attempted to contact the claimant, by phone, on 11 separate

occasions, but either could not reach any one at the number that

she had been given or left a message on the voice mail. It was her

testimony that, to her knowledge, none of her calls were returned

by the claimant. She testified that on September 22, 2010, she

wrote a letter to the claimant, which included a list of potential

jobs that she had found. She acknowledged that in selecting these

jobs, she had only considered that the claimant was restricted from

lifting in excess of 25 pounds and repetitive bending and stopping.

Finally, she expressed the opinion that the claimant was not

cooperating with her in her attempt to find him employment. 

In his testimony, the claimant acknowledged meeting with Ms.

Cox on July 27, 2010.  However, it was his testimony that he was

never contacted by Ms. Cox from the time of the initial interview,

until he received the letter from her with a list of jobs in

September of 2010. He also stated that he had called the 1-800
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number, which he had been given by Ms. Cox, on number of occasions,

but had only gotten her voice mail. He stated that he left her

numerous messages on her voice mail, but that she never called

back.

The claimant also testified that he has continuously

experienced some degree of chronic pain in his low back since the

injury and that this pain had progressed to the point where he was

experiencing significant exacerbations of this pain with any

bending over or other significant activity.  He stated that he can

only sit for approximately an hour at a time, cannot pick up very

much, or cannot bend over or engage in any significant activity.

He testified that he had returned to Dr. Johnson, on November 30,

2010, at which time Dr. Johnson had recommended surgery and raised

his restrictions to no lifting in excess of 7 pounds.  The claimant

acknowledged that he had not applied for any type of work, since

October of 2010.  He stated that he did not know of any work, which

he had previously performed (including the light duty position

created by the respondent), that he could do with his current

restrictions.

  Clearly, the evidence shows that the respondent has failed

to provide or even offer the claimant any employment position that

would be within the claimant’s limitations and restrictions since

July 23, 2010.  The evidence also fails to show that the respondent

actually procured the claimant suitable employment elsewhere.

Finally,  I do not concur with Ms. Cox’s opinion that the claimant
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is employable or that he has failed or refused to cooperate with

her in job placement.

The claimant appeared to be a credible witness at the hearing,

when he described his limitations and restrictions from his

compensable injury and his dealings with Ms. Cox.  Further, he

clearly has a good work ethic, having readily performed the light

duty initially provided him and having been continuously employed

by the respondent for 14 years as a garbage collector. 

I also find that the greater weight of the evidence fails to

support the opinion of Ms. Cox on the claimant’s potential

employability.  First, Ms. Cox based her opinion solely on the

claimant’s medical restrictions, rather than any information given

her by the claimant about his abilities.  Also the medical

restrictions she used were outdated. Further,  she appeared to have

given little or no consideration to the claimant’s previous job

experience in vocational skills.  There is no indication that the

claimant has ever performed any sales or clerical positions or has

any knowledge or experience in the use of a computer.

Of the five “potential” positions identified by Ms. Cox, only

two of these could be even considered “available”, the Enterprise

Rent-A-Car, and the AT&T positions. Both of the positions were in

the field of sales and clearly required computer skills. Of the

remaining positions, one had no opening (McClain’s Wrecker

Service), one “maybe” had an opening (Car Corner), and the U.S.

Post Office required the claimant to take an examination and have
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the highest score of the undoubtedly numerous applicants, in order

to be chosen.  

When the claimant’s extensive restrictions and limitations are

considered in light of his vocational skills and abilities, the

respondent appears to concede that they have no employment position

that could be made available to him. When these same factors are

considered together with the fact that the claimant remains in need

of further extensive medical treatment, in the form of surgery, for

an injury sustained in the employ of the respondent, the claimant’s

chances of obtaining employment from another employer, in the open

job market, is nil. 

After consideration of the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

credible evidence that he has continued totally disabled from

performing regular gainful employment from July 23, 2010 through a

date yet to be determined.  Thus, the claimant has met the

remaining statutory requirement to establish his entitlement to the

additional temporary total disability benefits he now seeks.  

In summary, I find that the claimant has proven that he

continued within his healing period from the effects of his

compensable injury and continued to be rendered totally disabled

from regular gainful employment by this compensable injury for the

period of July 23, 2010 through a date yet to be determined.  Thus,

he would be entitled to temporary total disability benefits , under

the Act, for this period.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission

has jurisdiction of this claim.

2, On August 27, 2009, the relationship of

employee-self insured employer-third party

administrator existed between the parties.

3. On August 27, 2009, the claimant earned wages

sufficient to entitle him to weekly

compensation benefits of $468.00 for total

disability and $351.00 for permanent partial

disability.  

4. On August 27, 2009, the claimant sustained a

compensable injury to his thoracic spine, in

the form of a herniated disc at T7-8.

5. There is no dispute over the claimant’s

entitlement to accrued medical services. 

6. The claimant has proven by the greater weight

of the credible evidence that the medical

services, which have been recommended by Dr.

Arthur Johnson (i.e. corrective surgery),

represent reasonably necessary medical

services under Ark. Code Ann. §11-9-508.

Specifically, the claimant has proven that

these medical services are necessitated by or

connected with his compensable thoracic spine

injury and are reasonable in light of the
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potential benefit that these services offer in

returning the claimant to more near his

preinjury state.

7. There is no dispute over temporary total

disability benefits accruing through July 22,

2010. 

8. The claimant has proven by the greater weight

of the credible evidence that he has been

rendered temporarily totally disabled by his

compensable thoracic spine injury from July

23, 2010 through a date yet to be determined.

Specifically, the claimant has proven by the

greater weight of the credible evidence that

during this time he has continued within his

healing period from the effects of his

compensable thoracic spine injury and has been

rendered totally disabled from performing

regular gainful employment by this compensable

thoracic spine injury. 

9. The respondent has controverted the claimant’s

entitlement to the medical services

recommended by Dr. Johnson and any additional

temporary total disability benefits after July

22, 2010.

10. The appropriate fee for the claimant’s

attorney is the statutory attorney’s fee on
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the controverted temporary total disability

benefits herein awarded.

ORDER

The respondent shall be liable for the expense of the medical

services that have been recommended by Dr. Arthur Johnson for the

claimant’s compensable thoracic spine injury, in the form of

corrective surgery. This liability is subject to the Commission’s

Medical Fee Schedule.

The respondent shall pay to the claimant additional temporary

total disability benefits for the period beginning July 23, 2010,

and continuing through a date yet to be determined. 

The respondents shall pay to the claimant’s attorney the

statutory attorney’s fee on the controverted temporary total

disability benefits herein awarded. One-half of this fee is the

obligation of the respondent in addition to such benefits.  The

remaining one-half of this fee is to be withheld by the respondent

from such benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid. 

IT IS SO ORDERED.   

                                               
                                 MICHAEL L. ELLIG
                        ADMINISTRATIVE LAW JUDGE
                                         


