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STATEMENT OF THE CASE

A hearing was held in the above styled claim on February 7,

2011, in Springdale, Arkansas.

A pre-hearing order was entered in this case on December 15,

2010.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On October 2, 2008,  the relationship of employee-self

insured employer-TPA existed between the parties.

2. On October 2, 2008, the claimant sustained compensable

injuries to his shoulders and low back.

3. There is no dispute over medical services for the

claimant’s compensable shoulder injuries. There is no
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dispute over medical services for the claimant’s

compensable low back injury, except for recommended Botox

injections, additional physical therapy, and a referral

to Dr. Luke Knox for evaluation and treatment.

By agreement of the parties, the issue to be litigated and

resolved at the present time was limited to the following:

1. The claimant’s entitlement to additional medical services

for his back difficulties after May 17, 2010.

In regard to this issue, the claimant contends:
  
“It is claimant’s contention that respondent
has refused to pay for medical treatment.”
 

In regard to this issue, the respondents have made no formal

contentions, but obviously deny the claimant’s entitlement to the

recommended medical services.

 DISCUSSION

At the present time, there is only one disputed issue. That

issue is the claimant’s entitlement to additional medical services

for his continuing back difficulties, after May 17, 2010.  All

other appropriate benefits attributable to the claimant’s

admittedly compensable injuries to his shoulders and low back, from

the employment-related incident on October 2, 2008, have or are

being paid.

The burden rests upon the claimant to prove that these

disputed medical services represent “reasonably necessary medical

services”, as that term is used in Ark. Code Ann. §11-9-508.  In

order for medical services to be “reasonably necessary”, the
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medical services must be necessitated by or connected with the

compensable injury. Further, the medical services must be

reasonable in light of the potential benefit the services offer in

returning the claimant to more near his preinjury state.

The disputed medical services have been recommended by Dr.

Michael Morse, a neurologist.  Dr. Morse became the claimant’s

authorized treating physician under an Order granting a Change of

Physicians, which was entered on January 2, 2009. Prior to that

time, the claimant had been treated for his compensable injuries by

Dr. Cathleen Vandergriff and Dr. Konstantin Berestnev, both general

practitioners at the Arkansas Occupational Health Clinic.  

The medical evidence shows Dr. Morse referred the claimant for

treatment of his compensable shoulder injuries to Dr. Christopher

Arnold, an orthopaedic surgeon.  However, he retained control over

treatment of the claimant’s low back injury, as well as various

other complaints, involving headaches, cognitive dysfunction, and

neck or cervical difficulties.  

The records show that Dr. Morse provided the claimant with an

initial period of treatment from November 19, 2008 through February

3, 2009.  This treatment was all conservative in nature and

consisted of oral medication, extensive physical therapy, and

intramuscular steroid injections.  On February 3, 2009, Dr. Morse

reported that the claimant’s back pain had “resolved” and that he

was only having some continued neck pain, but no radicular

symptoms.  At that time, Dr. Morse concluded that the claimant had

reached maximum medical improvement, from his head, neck, and back
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injuries.  He released the claimant from further follow up care for

various difficulties and placed no restrictions on the claimant’s

physical activities from these conditions. However, Dr. Morse noted

that the claimant continued under the treatment of Dr. Arnold for

his compensable shoulder complaints. 

The claimant did not return to Dr. Morse for any further care

until months later or July 23, 2009.  At that time, Dr. Morse

recorded that the claimant continued to experience chronic neck

pain, but that it was stable. He further stated that the claimant

reported continued back pain and left lower extremity pain,

especially with activity. As the claimant had previously received

some benefit from intramuscular steroid injections, Dr. Morse

referred the claimant to Dr. David Cannon, at the pain clinic, for

possible further injections.

In his report of August 24, 2009, Dr. Cannon noted the

claimant’s complaints as low back pain and numbness along the

dorsal aspect of the claimant’s left foot. On his physical

examination, Dr. Cannon observed mild paraspinal muscle spasms

across the lumbar spine. Dr. Cannon continued to treat the claimant

with a series of epidural steroid injections into the lumbar area

of the claimant’s spine.  

The claimant again returned to Dr. Morse on May 13, 2010.  At

that time, Dr. Morse noted that the claimant’s neck complaints had

“resolved”, but that he continued to experience pain in his low

back and occasional numbness in his left leg. Dr. Morse ordered a

repeat MRI of the claimant’s lumbar spine. He further stated that
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if this test showed no significant surgical pathology, he would

recommend that the claimant undergo Botox injections “to stop

lumbar paraspinal muscle spasms” and a maintenance program of

physical therapy at the “Total Spine”.

The recommended repeat lumbar MRI study was performed on May

17, 2010.  This study was interpreted by Dr. Morse as showing only

a defect involving the L5-S1 disc. Dr. Morse interpreted this

defect as mild degenerative disc disease, degenerative end plate

changes, a small annular tear in the midline with a very small

midline disc bulge that did not compromise any neural structures.

He further indicated that the annular tear and small mid line disc

bulge was a “new finding”.  

In his May 20, 2010 report, Dr. Morse stated that the MRI

showed a worsening of the claimant’s L5-S1 disc, in the form of an

annular tear. However, Dr. Morse stated that there was no

significant change in the size of the disc bulge and there was no

evidence of neural encroachment.  On his physical examination, Dr.

Morse observed, for the first time,  “significant lumbar paraspinal

muscle spasms”.  He noted that the claimant had been undergoing

physical therapy, but again recommended Botox injections into the

paraspinal muscles to get them to relax.  He concluded this report

by stating that he knew of nothing else, in the way of treatment,

to offer the claimant.

On November 15, 2010, Dr. Morse recommended that the claimant

undergo an evaluation by Dr. Luke Knox for his continuing lower

back and leg complaints. Dr. Morse also indicated that these
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complaints were a  result of the October 2, 2008 injury. Dr. Knox

is a board certified neurosurgeon with considerable expertise in

the surgical treatment of back injuries and conditions.  

At the hearing, the claimant testified that the initial

treatment for his low back complaints, which was provided him at

the direction of Dr. Morse, provided only minimal relief and that

his back difficulties never went away. He also testified that he

had not experienced any other accidents or direct trauma to his

back, since the employment-related injury on October 2, 2008.

However, for the majority of the time, since October 2, 2008, he

has continued to work for the respondent on a regular basis as a

maintenance man with no restrictions on his potential employment

activities from his compensable back injury, after February 3,

2009.  The claimant stated that excessive movement or activity,

especially at work, increased his back complaints. These work

activities consisted of such things as shoveling and running a jack

hammer. 

Clearly, the medical services recommended by Dr. Morse were

necessitated by the claimant’s back complaints, on and after his

return to Dr. Morse on July 23, 2009. The actual question is

whether these difficulties continued to be connected with the lower

back and injury that the claimant experienced in the accident of

October 2, 2008, or whether these difficulties were the result of

some “new” injury or trauma.  After consideration of all the

evidence presented, it is my opinion that the greater weight of the

evidence establishes that these back difficulties were connected
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with the claimant’s initial compensable low back injury of October

2, 2008.  Thus, the claimant has proven the first element necessary

for these disputed medical services to represent reasonably

necessary medical services under Ark. Code Ann. §11-9-508.

Since his compensable injury of  October 2, 2008, the focus of

the claimant’s lower back and leg complaints has remained the area

of the L5-S1 intervertebral disc. The initial lumbar MRI, which was

performed at the request of Dr. Berestnev on November 4, 2008, was

interpreted as showing mild disc space narrowing with disc

dessication or dehydration of the L5-S1 disc and a mild central

disc bulge that caused mild neuroforaminal compromise with

flattening of the thecal sac.  The subsequent MRI, which was

performed by Dr. Morse on May 17, 2010, showed essentially these

same central disc bulge with the addition of what appeared to Dr.

Morse to be a small annular tear in the same area of this disc.  In

his MRI report, Dr. Morse stated that the annular tear and small

mid line disc bulge was a “new finding”. Obviously, the small mid

line disc bulge was not a “new finding”. In his report of May 20,

2010, Dr. Morse even noted that there was “no significant change”

in the L5-S1 mid line disc bulge.

The interpretation of MRI studies often vary between

examiners. In fact, the results of MRIs  vary between different MRI

machines, depending upon the resolution of the machine and the

resulting quality of the picture it produces. To determine, with

any certainty, relatively minor defect, such as a small annular

tear, is actually a “new finding” would usually require the use of
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the same machine and same examiner for both tests.  In the present

case, both the machine and the examiner differ. 

Even if the small annular tear, noted by Dr. Morse, was a “new

finding”, this would not automatically lead to the conclusion that

it must be unrelated to the compensable injury of October 2, 2008.

The bulging of the annulus of the L5-S1 disc, which was noted in

the initial MRI, clearly represents damage to and stretching of the

annulus in this particular area. This resulting damage and stress

to the annulus, especially an annulus that has lost some of its

elasticity through dessication or dehydration can spontaneously

lead to annular tearing in this same area, with just the day to day

activities of the normal life.  In his report of November 15, 2010,

Dr. Morse recognized this likely progression when he expressly

attributed all of the claimant’s continuing low back difficulties,

including any due to the possible annular tear, to the claimant’s

compensable injury of October 2, 2008.

Finally, I would note that the claimant’s testimony, which I

find to be credible, shows that he had no difficulties with his

lower back prior to October 2, 2008.  He further testified that

since that date, he has experienced low back complaints.  The

claimant’s testimony and the medical evidence shows that the type,

nature, and location of these complaints have consistently remained

the same, since his compensable injury of October 2, 2008. The only

change in these complaints is that they have varied in magnitude,

with treatment, even to the point that these complaints temporarily

disappeared.
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After consideration of the evidence presented, I further find

that the greater weight of the credible evidence shows that the

Botox injections and periodic physical therapy recommended by Dr.

Morse is reasonable in light of the potential benefit it offers, in

improving the claimant’s lumbar complaints and returning him to

more near his preinjury state.  Thus, the claimant has proven the

final element for these services to be “reasonably necessary” under

Ark. Code Ann. §11-9-508.

Both of these treatment modalities are well recognized in the

general medical community as being appropriate for the resolution

of chronic lumbar difficulties, such as those experienced by the

claimant. In fact, Botox injections were initially developed for

the purpose of alleviating chronic muscle spasms, before they

gained notoriety in the cosmetic surgery field.  Dr. Morse is a

qualified, competent, board certified medical specialist.  It

cannot be assumed that he would recommend improper or unnecessary

medical treatment. Further, there is no medical evidence to

contradict his opinion. 

However, I find that the claimant’s evaluation by Dr. Luke

Knox, as recommended by Dr. Morse, has not been shown to be

reasonable, in light of the potential benefit it offers in

improving the claimant’s lumbar complaints and restoring him to

more near his preinjury state. Thus, the claimant has not proven

that this recommended medical service would be “reasonably

necessary” under Ark. Code Ann. §11-9-508. 
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As previously noted, Dr. Knox is a neurosurgeon and

specializes in the surgical treatment of spinal injuries and

conditions.  I can appreciate Dr. Morse’s dilemma.  It is apparent

that, except for Botox injections, he has exhausted the potential

conservative treatment modalities available to the claimant without

any permanent success in totally relieving the claimant’s symptoms.

However, the medical evidence presented, including Dr. Morse’s

reports, fail to show that the damage to the claimant’s lumbar

spine from the compensable injury would likely benefit by surgical

intervention. Thus, it would appear useless to have the claimant

evaluated by a neurosurgeon.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.

2. On October 2, 2008, the relationship of

employee-self insured employer-third

party administrator exists between the

parties.

3. On October 2, 2008, the claimant

sustained compensable injuries to his

shoulders and low back.

4. There is no dispute over medical services

for the claimant’s compensable shoulder

injuries. There is no dispute over

medical services for the claimant’s
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compensable low back injury, expert for

the Botox injections, additional physical

therapy, and an evaluation by Dr. Luke

Knox, as recommended by Dr. Morse. 

5. The Botox injections and physical

therapy, which have been recommended by

Dr. Morse, represent reasonably necessary

medical services for the claimant’s

compensable low back injury of October 2,

2008. Specifically, the greater weight of

the credible evidence establishes that

such medical services are necessitated by

or connected with the claimant’s

compensable low back injury and are

reasonable in light of the potential

benefit they offer in improving the

claimant’s low back difficulties and

returning him to more near his preinjury

state. Thus, the respondents would be

liable for the expense of these services,

pursuant to Ark. Code Ann. §11-9-508.

6. The medical services recommended by Dr.

Morse, in the form of a neurological

evaluation by Dr. Luke Knox, does not

represent reasonably necessary medical

services for the claimant’s compensable
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low back injury. Specifically, the

greater weight of the credible evidence

presented fails to establish that such

services would be reasonable in light of

the potential benefit they offer in

improving the claimant’s low back

difficulties and returning him to more

near his preinjury state.  Thus, the

respondents would not be liable for the

expense of such an evaluation, pursuant

to Ark. Code Ann. §11-9-508.

7. The respondents have controverted the

claimant’s entitlement to the payment of

any expenses attributable to the medical

services recommended by Dr. Morse, in the

form of Botox injections, physical

therapy, and a neurosurgical evaluation

by Dr. Luke Knox.

8. As no controverted benefits have herein

been awarded directly to the claimant, no

controverted attorney’s fee can be

awarded to his attorney.

ORDER

The respondents shall be liable for the expense of the medical

services recommended to the claimant for his compensable low back

injury by Dr. Michael Morse, in the form of Botox injections and
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periodic physical therapy. This liability is subject to the

Commission’s Medical Fee Schedule. 

The respondents shall not be liable for the medical services

recommended to the claimant for his compensable low back injury by

Dr. Michael Morse, in the form of a neurosurgical evaluation by Dr.

Luke Knox.  

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the legal rate of interest until paid.

IT IS SO ORDERED.   

                                                             
                                      MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


