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Hearing before Administrative Law Judge O. Milton Fine II on August 3, 2011 in
Mountain Home, Baxter County, Arkansas.

Claimant represented by Mr. Frederick S. “Rick” Spencer, Attorney at Law,
Mountain Home, Arkansas.

Respondents represented by Mr. James A. Arnold II, Attorney at Law, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

This matter comes before the Commission on the motion to dismiss by

Respondents.  A hearing on the motion was conducted on August 3, 2011 in

Mountain Home, Arkansas.  Claimant was represented at the hearing by Mr.

Frederick S. “Rick” Spencer, Attorney at Law, of Mountain Home, Arkansas.

Respondents were represented at the hearing by Mr. James A. Arnold II, Attorney

at Law, of Fort Smith, Arkansas.

Issues

At the hearing, a second issue was added, resulting in the following being

litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.
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2. Whether the instant claim should be dismissed pursuant to AWCC R.

099.13.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents,

and other matters properly before the Commission, and having had an opportunity

to hear the testimony of the Claimant/witness, I hereby make the following findings

of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704 (Repl.

2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The Arkansas Workers’ Compensation Act is constitutional.

3. Claimant’s motion to recuse should be, and hereby is, denied.

4. Respondents have not proven by a preponderance of the evidence

that Claimant has failed to prosecute her claims under AWCC R.

099.13.

5. Respondents’ motion to dismiss should be, and hereby is, denied

without prejudice.

6. This matter shall proceed to a hearing as soon as possible.
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CASE IN CHIEF

Summary of Evidence

No testimony was offered at the hearing.

The exhibits admitted into evidence are comprised of the following:

Claimant’s Exhibit 1, correspondence pertaining to her constitutional challenge and

consisting of one index page and seven numbered pages thereafter; and Claimant’s

Exhibit 2, her July 21, 2011 motion to recuse, brief in support thereof, and attached

documentation, consisting of 394 pages (this exhibit was separately spiral bound

and, per Commission policy, will be retained in the Commission’s case file).

In addition, the parties were afforded the opportunity to review the

Commission’s file in its entirety so that they could physically offer any of its contents

into evidence and/or object to the admission of any document.  After doing so, no

documents were offered or objected to; but upon joint motion, the Commission’s

entire file on each claim has been incorporated in the record by reference.

Procedural History

As reflected in Claimant’s Exhibit 1, Respondents’ Exhibit 1, and the

Commission’s files that have been incorporated herein, the history of these claims

is as follows:

Claimant reported that on April 30, 2006, she was using a buffer to chip wax

off of concrete when the buffer hit a rough spot and caused her to injure her back.

She also alleged that on September 9, 2006, she was pulling a metal cart loaded

with paper goods when the cart ran into the back of her foot and caused her to trip
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and fall forward, resulting in a right knee injury.  The claim for the former injury was

assigned No. F701027, while the latter was assigned No. F610545.  Benefits were

initially paid for both injuries, but payments in connection with the knee injury were

suspended on January 8, 2007 due to an alleged lack of objective findings.  A Form

AR-C for each claim was filed on May 14, 2007.

However, the record reflects that no further action was taken on either claim

until December 8, 2008, when Respondents filed a motion to dismiss them under

AWCC R. 099.13.  Claimant on December 17, 2008 responded by requesting a

hearing on her entitlement to additional benefits.  This hearing took place on July 29,

2009 in Mountain Home on the following issues:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant is entitled to additional medical treatment, to

include an MRI recommended by Dr. Rebecca Barrett-Tuck.

In an opinion issued on October 27, 2009, I made the following findings of fact and

conclusions of law:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations set forth [below] are reasonable and are hereby

accepted[:]

a. The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.



Lau - F610545/F701027 5

b. The employee/employer relationship existed on or about April

30, 2006 and on September 9, 2006, and at all relevant times.

c. Claimant sustained a compensable injury to her low back on

April 30, 2006, and a compensable injury to her right knee on

September 9, 2006.

d. Respondents provided medical treatment and treatment for

Claimant’s compensable injuries up through August 28, 2007,

but have controverted her entitlement to all benefits thereafter.

3. Claimant’s testimony concerning statements made to her by Drs.

William Blankenship and Brent Sprinkle will be admitted and given due

weight; however, her testimony concerning a statement made to her

by Dr. Edward Saer will not be admitted into evidence.

4. Because the evidence does not indicate that the Attorney General was

notified of Claimant’s challenge to the constitutionality of the Arkansas

Workers’ Compensation Act pursuant to Ark. Code Ann. § 16-111-

106(b) (Repl. 2006), and the issue was not fully developed by the

parties, it will not be addressed.

5. Claimant has proven by a preponderance of the evidence that she is

entitled to additional treatment in the form of an MRI recommended by

Dr. Rebecca Barrett-Tuck.

This decision was not appealed.
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Again, nothing further occurred until Respondents again moved for dismissal

of the claims under Rule 13 on July 22, 2010.  I directed Claimant to respond, and

his counsel did so by letter on August 10, 2010 that reads:  “In response to the

pending motion to dismiss, the Claimant requests a hearing on the issues of

entitlement to reasonable and necessary medical treatment and entitlement to

additional benefits.”  Prehearing questionnaires were issued, and a conference was

scheduled for October 11, 2010.  At that conference, Claimant’s counsel stated that

he intended to amend the claims to contend that, inter alia, she is permanently and

totally disabled.  To allow time for Claimant to join the Death and Permanent Total

Disability Trust Fund (the “Fund”) under AWCC R. 099.28, and without objection

from the parties, the file was returned to the Commission’s general files.

Yet again, no further action took place on the claims–not even joinder of the

Fund–until May 24. 2011.  On that date, Respondents once again moved for

dismissal under Rule 13.  Through counsel, Claimant sent a letter to the Commission

on June 16, 2011 that reads:

In response to the pending motion to dismiss, the claimant requests a
hearing on the issues of entitlement to reasonable and necessary
medical care and additional benefits.  The claimant will be adding the
Death and Permanent Total Disability Trust Fund.

A hearing on the motion was scheduled for July 12, 2011, and then

rescheduled for August 3, 2011.  At the hearing, at which Claimant appeared in

person but did not testify, the parties presented their respective arguments for and

against the motion.  Respondents’ counsel asserted that Claimant had inexcusably
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1Because these letters have been made part of the claim files, which have been
incorporated by reference, and because they reflect that they were served upon the
parties, they have not been blue-blacked to the record.

failed to proceed on her claims.  Nonetheless, he conceded that Respondents’ goal

was to get the matter to a hearing.  In turn, Claimant’s counsel admitted that the

reason that no action had been taken on the claims since they had last been

returned to General Files was Claimant’s failure to maintain contact with his office

out of frustration with the lack of progress.  Counsel pledged that joinder of the Fund

would be expedited, and that Claimant would be ready to litigate her claims.

Following the hearing, on August 9, 2011, Claimant notified the Fund, the

Commission and Respondents that she would be seeking to permanent and total

disability benefits under both claims.  On August 10, 2011, the Fund acknowledged

joinder under Rule 28(B)(2).1

III.  DISCUSSION

A. Motion to Dismiss

As stated above, Claimant filed a “Motion to Recuse and Notice of Intent to

Introduce Evidence at Hearing,” along with correspondence and numerous

attachments.  Therein, he argued, inter alia, that the provisions of the Arkansas

Workers’ Compensation Act that provide for the establishment of administrative law

judges are unconstitutional.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark.

App. 70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3,
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2007).  Claimant did not seek to distinguish Long or to argue that it should be

modified or overruled.  I thus find the Act to be constitutional, and that Claimant’s

motion should be, and is hereby, denied.
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B. Motion to Dismiss

As stated above, Respondents have moved for dismissal of this claim under

Rule 13, which reads:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996).  I find that all of the parties were provided with notice of the motion to

dismiss and the hearing thereon.

As the moving party, Respondents under Ark. Code Ann. § 11-9-705(a)(3)

(Repl. 2002) must prove their entitlement to the relief requested–dismissal of this

claim–by a preponderance of the evidence.  This standard means the evidence

having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326

S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442

(1947).

While it cannot be seriously questioned that these claims have languished at

times due to inaction by Claimant, I find that the evidence before me shows does not

preponderate that Claimant has failed to prosecute them to such a degree as

warranting dismissal.  The motion to dismiss should thus be, and hereby is, denied

without prejudice.

That said, Respondents’ point is well-taken that prosecution of these claims

must proceed forthwith.  Based on the pending hearing request and the joinder and
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the Fund, prehearing questionnaires will be issued to the parties forthwith, and all

efforts will be expended to ensure that these claims proceed to a hearing as soon

as possible.

Regardless, Claimant is hereby advised that any further delay in these

proceedings due to actions or inactions on her part may well result in the

entertainment of another motion to dismiss, and the granting of same.

CONCLUSION

Judgment is hereby entered in accordance with the findings of fact and

conclusions of law set forth above.

IT IS SO ORDERED.

___________________________
Hon. O. Milton Fine II
Administrative Law Judge


