
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F806278

BILLY LARUE CLAIMANT

CHRISMAN READY MIX, INC. RESPONDENT

CANNON COCHRAN MANAGEMENT SERVICES, INC. RESPONDENT
CARRIER

OPINION FILED JUNE 1, 2011

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by MICHAEL RYBURN, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On March 3, 2011, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on December 15, 2010, and a pre-hearing order was filed

on December 16, 2010.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his right

knee and back.
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4. The claimant is entitled to a weekly compensation rate of

$522 for temporary total disability and $392 for permanent partial

disability.

5. The claimant suffered a 9 percent impairment to the body as

a whole.

6. The claimant reached maximum medical improvement on October

21, 2010.

By agreement of the parties the issues to litigate are limited

to the following:

1. Wage loss.

2. Attorney’s fees.

Claimant’s contentions are:

“The Claimant contends that he is entitled to
permanent disability benefits greatly in
excess of his impairment and reasonably
necessary medical treatment.  The Claimant
contends that his attorney is entitled to an
appropriate attorney’s fee.”

Respondents’ contentions are:

“The claimant sustained an injury to his knee
and his low back.  He has been released on the
knee injury.  While off on the back injury he
lost his left arm in a farm accident.  Any
additional treatment or disability is due to
the non-work related incident.”

The claimant in this matter is a thirty-four-year-old male who

suffered an admittedly compensable injury to his right knee and

back while employed by the respondent.  The claimant’s injuries

occurred when he fell about eight feet to the ground off of a track

hoe.
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The claimant’s right knee injury was treated by Dr. Jeffery

Evans at Cooper Clinic and eventually resulted in surgical

intervention for a right knee patellar tendon rupture.

The claimant’s admittedly compensable back injury was treated

initially by Dr. Evans through a conservative course of treatment.

The claimant was also seen by Dr. Anthony Capocelli who also sought

to treat the claimant conservatively.

Eventually, the claimant was seen by Dr. J. B. Blankenship who

performed surgery on the claimant’s lumbar spin on September 9,

2009.  The following is a portion of the report of operation:

“PREOPERATIVE DIAGNOSIS: L5-S1 disc herniation
on the left with an extreme lateral component
with L5 radiculopathy.

POSTPROCEDURE DIAGNOSIS: L5-S1 disc herniation
on the left with an extreme lateral component
with L5 radiculopathy.

PROCEDURE PERFORMED:
1. Transforaminal lumbar interbody

arthrodesis via extracavitary approach.
2. Posterior and posterolateral arthrodesis

at L4-S1.
3. Extreme lateral disc resection at L5-S1

on the left with transfacet exposure of
the L5 nerve root and decompression.

4. Primary discectomy at L5-S1 on the left
for decompression of the S1 nerve root
for symptomatic radiculopathy.

5. Unilateral segmental fixation with
pedicular fixation, L5-S1.

6. Interbody PEEK implantation at L5-S1.
7. Local bone graft harvest.  All local bone

from the area was mixed with cancellous
chips along with a small amount of
Osteocel.  This was then mixed with
autologous stem cells from bone marrow
concentrate and platelet rich solution of
the patient’s own blood.

8. Intrathecal injection of Duramorph and
fentanyl in spinal Marcaine.  This was
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done for preemptive and postoperative
analgesia.

9. Bone marrow aspiration from the right
posterior iliac crest.  The bone marrow
aspirate was then passed off to the
perfusionist for concentration for
autologous stem cells.  This was done
through a separate incision from the
operative procedure.”

The claimant saw Dr. Blankenship again on October 21, 2010,

for his one year post-op visit.  The following is a portion of the

medical report from that visit:

“RECOMMENDATIONS: I do feel that he is at MMI.
He does qualify for an impairment rating based
on table 75, subheading 4C, single-level
spinal fusion which would qualify him for a 9
percent impairment to the body as a whole.

He has demonstrated good knowledge of proper
lifting techniques.

He can not return to his pre-injury job.  I
will be happy to look at any work description
on down the road to evaluate whether it is
possible for him to do that.  Just because I
am not going to scheme any more and I feel
that we have adequately decompressed his nerve
root and he is on his proper home exercise
program, that does not mean that he does not
need to continue on the medication and will
need to have him start having those filled by
someone locally.  After he has his injection,
if it ever gets authorized, by Dr. Cannon he
is not doing any better, consideration of
referring him in to see Dr. Carl Covey in
Little Rock since he lives about as close to
Little Rock as here would be reasonable.”

I also will note that the claimant testified at the hearing

that he lost his left arm in an accident with a PTO shaft on

January 4, 2009.  This accident occurred at his home and was not

related to his admittedly compensable right knee and back injuries.
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At the time of the claimant’s admittedly compensable injuries,

his job duties for the respondent included the hauling of heavy

machinery, drilling rigs, and large compressors.  This required him

to climb up and down off of trailers and heavy machinery in order

to chain and unchain them.

Before the claimant worked for the respondent he worked for

Tyson hauling chicken meal and dog food.  The claimant has also

worked hauling chicken fat in a tanker trailer.  The claimant’s

credible testimony showed his work history to primarily be made up

of tractor trailer driving and manual labor.

At one point, the claimant was employed at the Human

Development Center in Booneville, Arkansas.  He was employed as a

resident aid to help care for mentally challenged people.  The

claimant dealt with mentally challenged adults and on occasion they

would have to be physically controlled.

The claimant in this matter has asked the Commission to

consider whether he is entitled to wage loss due to his admittedly

compensable back injury.  To determine the claimant’s entitlement

to wage loss, I will consider factors including his age, education,

and work experience.

The claimant is currently thirty-four years old.  He dropped

out of high school in the eleventh grade; however, he did complete

a GED.  His work history has been comprised predominately of

driving semi-tractor trailers that haul various heavy or large

volume items.
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The claimant credibly testified that he can only sit for a

period of about forty-five minutes to an hour without having to get

up and move around.  He testified that he is unable to pick up his

two-year-old grandson that weighs 20 to 30 pounds.  When the

claimant goes shopping, he must sit after walking for thirty

minutes.  In Dr. Blankenship’s letter dated October 21, 2010, he

stated, “He can not return to his pre-injury job.”  This medical

evidence is consistent with the claimant’s credible testimony.

Throughout the claimant’s life, he has performed jobs that

caused him to perform heavy physical labor and be seated for long

periods of time.  Due to his admittedly compensable back injury, he

is no longer able to participate in those activities.  The types of

employment that are available to the claimant in the job market has

been greatly reduced by his back difficulties.  In my opinion, this

loss of wage-earning capacity would entitle the claimant to

additional permanent partial disability for permanent functional

disability (in excess of permanent physical impairment) of 16

percent to the body as a whole.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on December 15, 2010, and contained in

a pre-hearing order filed December 16, 2010, are hereby accepted as

fact.

2. The claimant has proven that he suffered a loss in wage

earning capacity as a result of his compensable back injury in an

amount equal to 16 percent to the body as a whole.

3. The claimant’s attorney is entitled to an attorney’s fee in

an amount commensurate with the benefits given herein and the

Arkansas Workers’ Compensation Act.

ORDER

The respondents shall pay the claimant an amount of money

equal to 16 percent to the body as a whole for loss of wage-earning

capacity.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


