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STATEMENT OF THE CASE

On August 3, 2011, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on May 9, 2011.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With the

amendment of the third stipulation and the addition of a fourth, they are as follows, which

I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer relationship existed on or about August 25, 2009,

and at all relevant times.

3. Claimant’s average weekly wage was $300.00.

4. This claim has been controverted in its entirety.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Claimant elected to reserve the issue concerning his entitlement to permanent partial

disability benefits.  This resulted in the following being litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant sustained compensable injuries to his head and nervous

system.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

4. Whether Claimant is entitled to temporary total disability benefits

5. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.
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Contentions

The respective contentions of the parties read as follows:

Claimant:

1. Claimant contends that he sustained a compensable injury to his brain that

has caused problems with the right side of his body, which include

numbness, shakes and muscle pain.

2. The claimant contends that as a result of said injuries, he is entitled to

reasonable and necessary medical care.

3. The claimant contends that as a result of his compensable injuries, he is

entitled to temporary total disability benefits and permanent partial disability

benefits when an impairment rating is assessed.

4. The claimant contends that at the time of his injury his average weekly wage

was $378.75.

5. The claimant’s compensation rates are TTD at $252.00 and PPD at $189.00.

6. Since this claim has been controverted, the claimant contends that his

attorney is entitled to a fee for controversion.

Respondents:

1. Respondents contend that claimant has not sustained a compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following
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findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s objection to the testimony of Nina Windsor concerning any

statements made to her by him is overruled as moot because she offered no

such testimony.

4. Neither Claimant’s Proffered Exhibit 15 nor Respondents’ Proffered Exhibit

1 will be admitted into evidence.

5. The Arkansas Workers’ Compensation Act is constitutional.

6. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury to his head or nervous system.

7. Because of the above finding on compensability, the remaining issues are

moot and will not be addressed.

PRELIMINARY RULINGS

Admission of Proffered Testimony of Nina Windsor

Windsor was a witness called by Respondents.  She testified on direct examination

that the day after Claimant’s alleged injury, Claimant approached the window of her office

to request workers’ compensation paperwork.  At this point in the hearing, Claimant’s

counsel objected, proffered his Exhibit 15 (discussed infra), and asserted that Windsor

should be barred from testifying to the substance of any conversation she had with
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Claimant because it was not disclosed in discovery.  Counsel stated:  “I am surprised by

any time that she’s going to testify that my client said this or said that or any document is

referred to . . . .”  When I pointed out that Claimant himself, without objection, had already

testified that he had requested the paperwork, his counsel responded:  “Well, Judge, it’s

kind of hard to unring the bell.”  When I noted that the “bell” had been “rung” much earlier

in the hearing, counsel responded:

What I’m getting to is the bell could be rung about other things that he said;
I did not let her continue because I was going to object before she started
getting into a conversation between herself and him.  Before she got into that
with regard to her testimony not knowing really what she was going to talk
about other than the conversation they were having together I made my
objection, which I think any good lawyer is going to do when you have
discovery and the discovery specifically says we admit would [sic] don’t have
any oral, video, any of those kinds of statements.

I took the objection under advisement and permitted the proffer of any testimony

concerning any statements made to Windsor by Claimant.  However, she never gave any

such testimony.  Thus, Claimant’s objection is overruled as moot.

Admission of Claimant’s Proffered Exhibit 15 and Respondents’ Proffered 

Exhibit 1

In the course of arguing the objection concerning Windsor’s testimony, both

Claimant and Respondents proffered as exhibits the discovery responses of

Respondents–with Claimant offering a hard copy and Respondents offering a pdf version

on a CD-ROM.  Curiously, each side objected to the exhibit of the opposing side.

Arkansas Code Annotated § 11-9-705(a)(1) (Supp. 2011) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
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1Per Commission practice, both this exhibit and Joint Exhibit 1, which were
bound under separate cover, have been retained in the Commission’s file.

of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).  These proffered exhibits were only offered

in the context of the objection to Windsor’s testimony.  Because I have overruled that

objection as moot, and because I find that the admission of these proffered exhibits will not

help to “best ascertain the rights of the parties,” neither will be admitted into evidence.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, Dana Kerr, Brandon Strait, Brian

Malone and Nina Windsor.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, his February 24, 2010

letter to the Commission (and copied to Attorney General Dustin McDaniel) concerning his

constitutional challenge, and Deputy Attorney General Dennis Hansen’s March 3, 2010

response thereto, consisting of one index page and six numbered pages thereafter;

Claimant’s Exhibit 2, a compilation of his medical records, consisting of a two index pages

and 77 numbered pages thereafter; Claimant’s Exhibit 3, his June 24, 2011 motion to

recuse, brief in support thereof, and attached documentation, totaling 394 pages1;

Claimant’s Exhibits 4-14, 11 photographs of the area where Claimant’s injury allegedly
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took place; and Joint Exhibit 1, the deposition of Claimant taken September 27, 2010,

consisting of 39 numbered pages.

ADJUDICATION

A. Constitutionality

As stated above, Claimant filed on June 24, 2011 a “Motion to Recuse and Notice

of Intent to Introduce Evidence at Hearing,” along with correspondence and numerous

attachments.  Therein, he argued, inter alia, that the provisions of the Arkansas Workers’

Compensation Act that provide for the establishment of administrative law judges are 

unconstitutional.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007).  Claimant

has not sought to distinguish Long or to argue that it should be modified or overruled.

Hence, the Act is constitutional, and Claimant’s motion is denied.

B. Compensability

Claimant has alleged that he sustained compensable injuries to his head and

nervous system on August 25, 2009, when he was electrocuted as a result of the boom of

the backhoe he was operating for Respondent Horseshoe Bend Recreation Improvement

District struck an overhead electrical wire.  His counsel elaborated on this during the

following colloquy:

JUDGE FINE:  Let me ask you, Mr. Spencer, I think it’s important at this time
that I ask this because I want to be sure I understand this.  While I’ve been
listening to all the testimony, particularly the claimant’s testimony, I’ve also
reviewed the medicals.  It appears, and he’s testified extensively, that he
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was evaluated by Dr. Vann Smith, and [I] asked him about a head injury; [he]
said he didn’t have a head injury, but I see where he is asking for two things.
He said he has a compensable injury to his head and a compensable injury
to his nervous system.  It appears that a large portion of his medical records
are along the lines of what I would call a 11-9-113 injury, a psychological
injury.  Am I correct?  I’m not seeing that being alleged in this case.

MR. SPENCER:  Your Honor–

JUDGE FINE:  But it looks like that’s a lot of what his medical record exhibits
contains.

MR. SPENCER:  Your Honor, obviously, Your Honor has the right to
alternatively find that, but this is not an injury of traumatic brain injury, TBI,
this is an injury of electrocution to his entire body, and the organic basis is
established by the Halstead-Reitan battery, neuropsychological battery, that
was performed as Dr. Smith indicates doesn’t make this man, given his
condition, is able to work anywhere.  This is an organic injury.  However, he
does–

JUDGE FINE:  I do appreciate the clarification because I was wondering if
there was something that I was not seeing.

MR. SPENCER:  No, Your Honor.

JUDGE FINE:  Okay.

MR. SPENCER:  It’s not a TBI; there’s no traumatic brain injury, per se, from
a whiplash or a trauma to the head other than the trauma to the brain from
the electrocution, those 220 volts going through his body.  Because
obviously his entire body was electrocuted.

JUDGE FINE:  All right.  I think I understand that better and I appreciate you
adding that clarification.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Supp. 2011), which I find applies to

the analysis of Claimant’s alleged injury, defines “compensable injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]
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A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Supp. 2011).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, ___ S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.
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At the outset, I note that the medical records in evidence are devoid of objective

findings of injury.  Claimant underwent neuropsychological testing by Dr. Vann Smith on

February 23, 2010.  The battery of tests included the following:

! Wechsler Adult Intelligence Scale-Revised
! Reitan Indiana Aphasia Screen
! Klove Sensory Perceptual Examination
! Tactile Form Recognition Test
! Trail Making Part “A”
! Trail Making Part “B”
! Finger Oscillation Test
! Grip Dynamometry
! Vibratory Sensation Decay Recognition
! Clock Drawing (Freehand)
! Category Test (Booklet)
! Rey Fifteen Item Memory Test

Dr. Smith wrote:

This patient’s clinical history, mental status examination and
neuropsychological screening test profile data reveal a pattern of abnormal
responses and pathgnomonic indices consistent with the presence of diffuse
organic brain dysfunction of moderate severity and static to slowly
progressive velocity.

But the Arkansas Court of Appeals has held that the results of neuropsychological testing

alone do not constitute sufficient evidence of a compensable injury.  Parson v. Ark.

Methodist, 103 Ark. App. 178, ___ S.W.3d ___ (2008); Watson v. Tayco, 79 Ark. App. 250,

86 S.W.3d 18 (2002).  There must be other, objective findings, id.–which, again, are not

present here.  Consequently, he has not shown that he suffered a compensable injury.

As I pointed out during the hearing, and Claimant’s counsel confirmed, Claimant has

not contended that he suffered a psychological injury under Ark. Code Ann. § 11-9-113

(Repl. 2002).  Had he done so, however, he could not prevail under the evidence before

me.  Subsection 11-9-113(a)(1) states:
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A mental injury or illness is not a compensable injury unless it is caused by
physical injury to the employee’s body, and shall not be considered an injury
arising out of and in the course of employment or compensable unless it is
demonstrated by a preponderance of the evidence; provided, however, that
this physical injury limitation shall not apply to any victim of a crime of
violence.

No crime of violence was involved here.  In Dugan v. Jerry Sweetser, Inc., 54 Ark. App.

401, 928 S.W.2d 341 (1996), the Arkansas Court of Appeals wrote that “Act 796 clearly

shows that proof of a physical injury is now required before a psychological injury can be

compensable in Arkansas.”  But such an injury cannot be shown because, again, there are

no objective findings of a physical injury.  Claimant has not met his burden of proof under

this issue.

C. Remaining Issues

The remaining issues at bar are whether Claimant is entitled to reasonable and

necessary medical treatment, temporary total disability benefits, and a controverted

attorney’s fee.  However, in light of the above finding on compensability, these issues are

moot and will not be addressed.

CONCLUSION

Based upon the findings of fact and conclusions of law set forth above, this claim

must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


