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STATEMENT OF THE CASE

The immediate claim has been the subject of two prior hearings before

another Administrative Law Judge.  Final Opinions have been issued following the

prior hearings as set out below, and are therefore the law of the case.  In addition,

this claim has an extremely lengthy and tortured procedural history.  A summary of

the procedural history is warranted in order to fully understand the immediate

dispute. A prehearing conference was conducted in this claim with all parties

participating on May 4, 2011 , and a Prehearing Order was filed on said date.  

At the conclusion of the pretrial conference, the parties agreed that a hearing was
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not necessary, and that the remaining issues related to this claim could be

submitted on a stipulated record, specifically, agreed issues, stipulated facts, and

legal briefs in support of their conflicting contentions.  Accordingly, the following

schedule was established at the prehearing conference:

1. Agreed issues, as well as a comprehensive set of agreed facts are to be

submitted on or before May 20, 2011.

2. Legal briefs are to be submitted on or before June 20, 2011.

3. Response briefs are to be submitted on or before July 8, 2011, at which time

the claim will be submitted on the record.

The parties promptly submitted the following stipulations of facts:

1. Employee-Employer-Insurance carrier relationship existed on July 13,

2005, at which time claimant sustained a compensable injury.

2. The claimant’s average weekly wage was such that he is entitled to

compensation rates of $466.00/$350.00.

3. Claimant initially reached maximum medical improvement (MMI) and

the end of his healing period on June 13, 2007 and was assigned a

10% anatomical impairment rating to the body as a whole.

4. Respondent No. 1 accepted the 10% anatomical impairment rating to

the body as a whole, which equals 45 weeks of benefits.  These

benefits were payable from June 14, 2007 through April 23, 2008.

5. The Administrative Law Jude Opinion dated August 12, 2008 is res
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judicata.

6. The Administrative Law Judge Opinion dated May 18, 2009, awarding

65% wage loss disability over his 10% anatomical impairment rating

and attorney’s fee was affirmed by the Full Commission on

September 29, 2009, and is res judicata.

7. A 65% wage loss disability award is equal to 292.5 weeks of benefits

at $350.00, which equals $102,375.00.  However, this amount was

paid in a lump sum of $77, 462.96, and this is all that claimant

received on the 65% wage loss.

8. Parties will stipulate that after his first MMI date of July 13, 2007, his

10% anatomical impairment would have paid out on April 23, 2008.

His wage loss disability would have started to accrue on April 24,

2008, and would have been paid at the partial rate of $350.00 per

week until he re-entered a healing period September 1, 2009.  This

period equals a payment of wage loss benefits from April 24, 2008,

through August 31, 2009, and has a value of $24, 750.00 (495 days

or 70.71 weeks).

9. Claimant had an additional surgery and entered a new healing period

on September 1, 2009 and was paid temporary total disability.  The

claimant reached the end of his healing period on January 13, 2010.

10. As of January 13, 2010, both respondents accepted the claimant as



-4-

permanently and totally disabled as of January 14, 2010, at which

time the claimant would be entitled to receive benefits at the total

disability rate of $466.00.  Respondents No. 1 paid their maximum

obligation of $75,000.00 under A.C.A. §11-9-502.

11. The Trust Fund agrees to withhold from the claimant’s weekly benefits a  

12 ½ % attorney’s fee.  

The parties further listed that the following issues were to be litigated:

1. If the respondents get credit or offset for the entire 65% wage loss

(102,375.00) or just the lump sum amount of $77, 462.96 received by the claimant.

2. The correct method of payment from the Trust Fund for permanent and total

disability benefits with regard to Claimant’s acceptance of the 65% in wage loss

disability benefits in a lump sum payment.

3. Attorney’s fee from the Trust Fund for the time period from June 11, 2011

until April 14, 2010, when the Trust Fund contends that claimant is entitled to only

$116.00 per week.

4. Alternatively, claimant request the Commission order a lump sum of all his

future payments should he not win on the above issue of correct recovery of credit.

Both the claimant and respondent #2 (The Trust Fund) submitted briefs on

June 20, 2011.  The Trust Fund submitted a reply brief on July 7, 2011.  The

prehearing order filed May 4, 2011, the agreed stipulations of fact and issues,

together with the briefs, were all blue backed and the claim submitted on the record
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as previously agreed.  However, following a thorough review of the record, it was

determined by this Administrative Law Judge that the claimant’s brief did not directly

address “agreed issues.”  Because of my personal confusion, as well as other

reasons stated in a July 29, 2011 letter to the parties, a teleconference was

scheduled for August 10, 2011 to address any concerns.  Following the conference,

it was determined that a hearing was necessary to clarify any legal and factual

issues related to the claim.  Accordingly, by agreement of all parties, a hearing was

scheduled on September 26, 2011.  The claimant was the only witness to testify at

the hearing.  The purpose of the claimant’s testimony was to establish the nature,

length, and complexity of legal services rendered by claimant’s attorney, such as

to permit an attorney’s fee to be withheld from the claimant’s future benefits.  The

claimant also testified concerning his petition and receipt of a lump sum settlement.

Suffice it to say that all parties, including the claimant, agreed that claimant’s

attorney was entitled to entitled to a fee from the claimant’s benefits for services

rendered, despite a lack of controversion by respondent #2.

Following the hearing, it was agreed that the sole issue to be presented for

determination is whether the Trust Fund is correctly paying the claimant the

indemnity benefits that he is entitled for his permanent and total disability.  More

precisely stated, the issue is whether the Trust Fund is entitled to an offset credit

for either the full value of the 65% wage loss award ($102, 375.00) or a credit for

the lump sum payment ($77,462.96), which is the statutory value of the discount
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lump sum received by the claimant.  All other related issues were dismissed.

Subsequent to the September 26, 2011 hearing, claimant’s attorney

submitted a second brief in support of claimant’s position.  The Trust Fund relied

on the briefs previously submitted for consideration.

The record in this case is composed of the exhibits made part of the record

prior to submission of this matter on briefs and stipulations, which were blue-backed

and submitted on July 8, 2011.  The transcript of the September 26, 2011 hearing,

containing the claimant’s testimony, together with oral arguments made by the

parties, as well as the claimant’s letter brief filed subsequent to the hearing, has

also been blue-backed and made a part of the record herein. 

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. Respondent #2 is properly paying the claimant permanent and total disability

benefits in accordance with the Arkansas Workers’ Compensation Act.

4. Respondent #2 is entitled to a credit for the full value of the 65% wage loss
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disability award, which the claimant received in a discounted lump sum

payment.

5. Respondent #2 is responsible for the costs in taking and transcribing the

hearing conducted on September 26, 2011.

DISCUSSION

The Death and Permanent Total Disability Trust Fund (Trust Fund) maintains

that it is entitled to the full value of the 65% wage loss previously awarded.  The

Fund further contends that they should pay the claimant $116.00 per week (the

difference between the total disability rate and the permanent partial disability rate)

until April 14, 2014, which would be the date that permanent partial disability would

have ended, had not the claimant petitioned and received a lump sum payment of

all wage loss previously awarded.  The claimant argues that the correct date that

The Fund should began paying $466.00 per week is December 3, 2012.  The

difference between the two proposed dates that the claimant would receive the total

disability rate and the permanent partial disability rate is equal to the amount of the

lump sum discount.  

The Trust Fund is entitled to take an offset/credit for the full value of the 65%

wage loss disability award.  The manner in which installments of compensation is

to be paid is set forth A.C.A. §11-9-802(a), which states:

The first installment of compensation shall become due on the
fifteenth day after the employer has notice of the injury or death, as
provided in § 11-9-701, on which date all compensation then accrued
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shall be paid. Thereafter, compensation shall be paid every two (2)
weeks except where the Workers' Compensation Commission directs
that installment payments be made at other periods.

The claimant requested that his award of wage loss disability be paid in lump sum

pursuant to A.C.A. §11-9-804.  Ark. Code Ann. §11-9-804(a)(1) states:

Whenever the Workers' Compensation Commission determines that
it is for the best interest of the parties entitled to compensation, and
after due notice to all parties in interest of a hearing, the liability of the
employer for compensation may be discharged by the payment of a
lump sum equal to the present value of all future payments of
compensation computed at ten percent (10%) discount, compounded
annually.

The full monetary value of this award of 65% in wage loss disability is $102, 375.00

and would entitle the claimant to 292.5 weeks worth of benefits if the award was

paid in installments.  The claimant requested that his award be paid in a lump sum

and signed a Form L on April 1, 2010 acknowledging the 10% per year discount.

The request was approved by the Commission on April 8, 2010, and calculated the

discounted award to be $77,462.96.  The actual monetary amount of the award

received by the claimant does not change the nature of the benefits he received.

The claimant’s choice to be paid in advance for his wage loss award should have

no effect on the fact that the monies the claimant received was to compensate him

for 292.5 weeks of benefits at a rate of $350.00 per week.  The Trust Fund is

entitled by statute to an offset/credit for the full value of the 65% in wage loss

disability benefits.  

I feel compelled to point out that the claimant’s course of conduct in pursuing
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a lump sum payment of wage loss disability, after requesting a hearing for

permanent total disability, shows that the claimant knew or should have known the

consequences of his action in requesting a lump sum payment.  A portion of the

procedural  history is reflected below:

JUDGE GREENBAUM: You know the procedural history, which is
not set forth in these pleadings but which may or may not have
relevance, would be the claimant’s course of conduct while the matter
was on appeal and thereafter because - - and maybe we can get the
claimant’s testimony, but after the Full Commission’s affirming and
adopting the law judge on September 29th of 2009, the claimant made
a request, another hearing request, for permanent total disability
based on this change of physical condition.  Again, I don’t think that’s
set out in the stipulation or briefs, but the claimant made that request.
In fact, the claim was going forward to a formal decision on his claim
for permanent and total disability when the claimant withdrew that
request at some point and requested a lump sum payment of the
wage loss previously awarded.  Is that not - -

MR. McNEELY: That is a correct statement, Your Honor.

JUDGE GREENBAUM: Okay.  Because the claim was reassigned
to me for that purpose, to determine whether the claimant was entitled
to permanent total disability benefits and, in fact, had been set for a
prehearing conference on that issue with  The Fund and
Respondents #1, at which point the Claimant withdrew his hearing
request and petitioned for a lump sum payment of his entire wage
loss award.

MR. McNEELY: Yes, sir. (Tr.11-12)

The record reflects that the claimant is attempting to accelerate the Trust

Fund’s liability and allow him to receive his entire lump sum wage loss award

without receiving a discount on the advancement of benefits he petitioned the

Commission to receive. (Tr.18-20) Clearly, the claimant was aware of the
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consequences of his petition for a lump sum payment, as reflected by his testimony

below:

CROSS EXAMINATION

BY MS. KING:

Q. Mr. Lacy, you chose to take - - do you realize that you could
have gotten that 65% payment paid out - -

A. Yes.

Q. - - every two weeks?

A. Yes.

Q. But you chose to take the lump sum payment which you knew
would be a discounted amount from what you were actually
entitled to, is that true?

A. Yes.  Well, at the time we was so behind on everything, I had
to - - really a quick way to get caught up on everything, so - -

Q. But - -

A. Yeah, I know.

Q. - - you were aware that there was a discount involved when
you took a lump sum payment?

A. Yes.

Q. That you were not going to get part of the money that you were
entitled to?

A. Yeah, I - -

Q. And that was one of the - - part of the compromise for you to
get it all in one big bulk so you could take care of stuff?
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A. Yes, I knew I wasn’t going to get the whole $102,000.

Q. Okay.  Thank you.  Is it your contention that you would like the
Trust Fund to continue withholding 12 ½ % of your benefits to
go to your attorney for the entire - - for the remainder of the
time you’re entitled to benefits from the Trust Fund?

A. Yes.

MS. KING: Thank you.

MR. McNEELY: Your Honor, I have a follow-up question, I guess.

REDIRECT EXAMINATION

BY MR. McNEELY:

Q. Mr. Lacy, when we were talking about that lump sum, is it also
your understanding that if something happened to you and
you’d have died, that money would have stopped.

A. Your family didn’t get it then?

Q. Yeah, that’s why I tried to get caught up on paying stuff off
while I had it. (Tr. 25-26)

The claimant petitioned and received a lump sum payment of a 65% wage

loss disability, which would have paid the claimant permanent partial disability

benefits at the rate of $350.00 per week, through April 14, 2014.  The claimant

received the use and benefit of the entire amount.  The purpose of the lump sum

benefit is not to create an estate for the claimant.  The claimant had already

requested another hearing on the issue of his entitlement to permanent total

disability benefits; however, abruptly dismissed that request and knowingly

petitioned to receive his prior award.  The claimant elected to take this award in a
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lump sum and with a statutory discount.  The claimant now is in essence requesting

full payment of the money previously awarded, without discount.  In my opinion, this

is inconsistent with the facts, as well as the law.  The maximum benefit for

permanent total disability benefits is $466 per week.  The Trust Fund is paying the

claimant the difference between his prior award and the maximum benefit thorugh

April 14, 2010, at which time it will pay the claimant $466 per week for life, less the

claimant’s portion of attorney’s fees. The Trust Fund is paying all appropriate

benefits to which the claimant is entitled.  Accordingly, the within claim for

enhanced benefits is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


