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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on November 16, 2010,

before Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered

in this case on October 5, 2010, and was introduced into the record of this

proceeding as Commission Exhibit No. 1.  The Pre-hearing Order set forth the

stipulations offered by the parties and outlined the issues to be litigated and

resolved at this hearing.  The following stipulations as submitted by the parties in

the Pre-hearing Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

October 20, 2009, when the claimant contends she sustained a

compensable injury.

3.  The claimant’s earnings were sufficient to entitle her to compensation

rates of $318.00 for temporary total disability benefits and $239.00 for

permanent partial disability benefits.

4. The claimant missed work due to her surgery from March 24, 2010,

to April 22, 2010.

By agreement of the parties, the issues to be litigated are:

          1. Compensability of clamant’s alleged October 20, 2009, injury.

2. If found compensable, claimant’s entitlement to temporary total

disability benefits, medical benefits, mileage, and prescription

reimbursements.

3. Controversion and attorney’s fees.

4. All other issues, including permanency, are reserved.

The record consists of an one volume transcript of the November 16, 2010

hearing consisting of the testimony of Maribell Siems, Paige Wright, Elizabeth

Lacina, Dana Kay Snowden, Jodi Fite Ederington, and all documentary evidence

consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit

No. 1 (Packet of Medical Reports);Respondents’ Exhibit No. 1 (Packet of Medical

records); and Respondents’ Exhibit No. 2 (Packet of Non-medical records with

index).
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FACTUAL BACKGROUND

Maribell Siems testified that she is a preschool teacher and has worked at

North Heights Elementary School for thirteen years.  She worked with Betsy Lacina

for seven years teaching four-year-old children.  Siems recalled that in 2009,

Lacina told her that she fell on the playground and injured her knee.   She also

recalled that Lacina had prior complaints about her knees hurting and swelling.

She recalled that Lacina had worn a brace on her knee both before and after the

playground incident.  After October of 2009, Lacina wore the brace and limped.  

On cross-examination, Siems explained that Lacina was a teacher’s aide in

her classroom.  She denied that she would have told Lacina that she could not get

medical treatment.  She would have told her to talk with Ms. Snowden, but she

never told she needed to get more treatment.  Seims recalled that Lacina’s

complaints after October of 2009 were related to the injury she had on the

playground.  

Paige Wright testified that she is a preschool teacher and has worked at

North Heights Elementary School for sixteen years.  She worked with Lacina in the

preschool for seven years and in another capacity for three or four more years.  She

recalled that Lacina had told her that she fell and hurt her knee in October of 2009.

She was aware that Lacina had intermittent complaints about her knees prior to

October of 2009.  After October of 2009, Lacina’s complaints about her knee

became more frequent and she related her problems to the fall.  She was not on the

playground when Lacina fell.  She was aware that Lacina was planning to have
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surgery in March of 2010 as a result of her fall.  She recalled that Lacina had a prior

knee injury at work in 2008.

Elizabeth “Betsy” Lacina is 43 years of age (DOB 02/24/1967).  She has

worked for eleven years at North Heights Elementary School.   She has worked as

a Pre-K teaching assistant for seven years.  She had to complete a lot of workshops

and have a CDA.  Her supervisor is Dana Snowden.  She works with Maribell

Siems, the lead teacher, on a regular basis.  She injured her left knee before

October of 2009 by falling on the playground.  She was treated by Dr. Adametz and

Dr. Ballard.  She was not referred to an orthopedic surgeon or have an MRI at that

time.  She explained that her left knee was fine in October of 2009.  On October 20,

2009, she was stepping over a barrier on the playground when she fell down on her

knee.  She felt immediate pain in the front part of her knee.  She explained that after

the fall her knee began swelling and hurting bad.  Maribell Siems helped her up.

She went to the office and reported the injury to Carma Hess and Ms. Snowden.

She filled out the paperwork and went to Concentra.  She was examined by Dr.

Hixson.  She was given a Spandex knee brace with rods in the sides.  She had

previously used a slip-on Spandex knee brace that she had bought at Wal-mart.

She wore the brace from Dr. Hixson for at least six weeks.  She also wore a brace

given to her by Dr. Weber.  She continued to have swelling in her knee after the

October 20, 2009, incident and went to see Dr. Ballard in February of 2010.  She

was referred to Dr. Weber in March of 2010 and ultimately underwent knee surgery

as a result of the injuries she suffer in her fall in October of 2009.  She was off work
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from the date of her surgery until April 19, 2010.  She had been getting injections

in her knee for pain from Dr. Weber since the surgery.  She explained that the

injections were beginning to help when she fell in her classroom.  Her knee

improved with the surgery.  She did not have the physical therapy recommended

by Dr. Hixson and did not ask to return to the doctor because she did not believe

it would be allowed since she had not continued her treatment after the injury.

On cross-examination, Lacina testified that her injury was on October 20,

2009.  She agreed that after the injury, she went to the office and filled out the

workers’ compensation paperwork.  She was given a Form AR-N, which she filled

out and noted an injury to her left leg and foot.  She was also given a list of approved

doctors.  Lacina  did not dispute that she was released to return to work full duty on

October 22, 2009, by Dr. Hixson.  She did not miss any work in October of 2009 due

to her injury.  She was able to bend her knee and was still having a little bit of pain

on October 28, 2009, her last visit with Dr. Hixson.  She did not follow up with Dr.

Hixson after that date.  She did not request additional medical treatment from the

school district before she went to Dr. Weber.  Dr. Ballard was not on the list of

approved doctors in her workers’ compensation claim.  He is her personal family

doctor.  Ballard ordered an MRI and referred her to Dr. Weber.  Lacina had surgery

on March 24, 2010, the beginning of spring break.  She returned to work on April 19,

2010.  She explained that they got a chipped bone out of her knee during the

surgery.  Her treatment was paid by Blue Cross.  She was denied short term

disability benefits on the basis of her claim for a workers’ compensation injury  and
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appealed the denial.  She agreed that between October of 2009 and March of 2010,

she missed a lot of time at work for things unrelated to her work.  She agreed that

no one at the school district told her that she could not miss work or go to the doctor

between October of 2009 and March of 2010.  Although the medical records reflect

that Ballard recommended that Lacina have an MRI in February of 2009, she

testified that she was never scheduled for an MRI at that time.

Dana Snowden testified for the Respondents.   She has been the principal at

North Heights Elementary School for 18 years.  She originally hired Lacina as an

aide for one of the handicapped children but since that time she has worked as an

instructional aide with Pre-K.  Snowden explained that if a person is hurt, they come

to the office and fill out a form.  They are either directed to the doctor immediately

or given a list of doctors.  She recalled that Lacina had come to the office to report

an injury from a fall and after she filled out the form, she was directed to go to the

doctor.  After seeking treatment at Concentra, Lacina returned to work in two days

and was released by Dr. Hixson to return to work in a full duty capacity in November

of 2009.  After returning to work, Lacina did not ask for additional medical treatment

for her knee.  She would not have not allowed her to return to the doctor, if she had

been asked.  She learned Lacina was having surgery just before spring break.

Lacina did not indicate that the surgery was work-related.  Snowden testified that

Lacina had fallen in September of 2010 and reported the injury.  She recalled that

Lacina did not go to the doctor immediately, but did go later.  Lacina was off work
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from March 22, 2010, the beginning of spring break, until April 19, 2010.  After

returning to work in April of 2010, Lacina has not missed work due to her knee.  

On cross-examination, Snowden testified that she was not aware of any other

injuries that Lacina had between October of 2009 and her surgery.  She was aware

that her claim for the surgery had been denied.  She was aware that Lacina was

continuing to complain to the other teachers that she was continuing to have

problems with her knee.

Jodi Ederington testified that she has been the Coordinator of Early

Childhood Programs for the North Little Rock School District for thirteen years.  She

hired the claimant as a Pre-K assistant at North Heights.  She was aware of Lacina’s

injury pf October 20, 2009.  She testified that between November of 2009 and late

February of 2010, the claimant would complain that her knee hurt but never

requested additional medical treatment.  She recalled that the claimant said that her

knee was hurting due to arthritis.  Lacina called her prior to the surgery and told her

that the surgery did not have anything to do with the work-related injury.  She did not

deny her further medical treatment.  She testified that Lacina had an attendance

problem exclusive of her surgery date.  She explained that the days were scattered

throughout the year and a large percentage were on Mondays and Fridays. When

questioned about the missed days, Lacina indicated that one of the days was due

to her daughter’s minor surgery and did not offer any other specific excuses.

Ederington did not tell Lacina that she could not be off to get physical therapy; but

rather told her to bring a physician’s statement if she need to be off work for medical
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treatment.  Lacina never requested time off work for physical therapy to her

knowledge.

Medical records reveal that the claimant sought treatment at Concentra on

September 5, 2008, with a diagnosis of knee pain, contusion of the knee, and

abrasion or friction burn of hip, thigh, leg, and ankle.  She was released to regular

duty on September 5, 2008.  On October 22, 2008, Lacina sought medical treatment

with Dr. Ballard with complaints that her left knee had been swollen and

uncomfortable for 48 hours.  She did not recall any twisting injury.  Ballard

diagnosed her with a possible cartilage tear.  He treated her conservatively with as

Neoprene sleeve and pain medication.  On February 23, 2009, she returned to Dr.

Ballard with complaints of left knee pain and low back pain.  She was given

prescriptions and home exercises.

On October 22, 2009, the claimant sought medical treatment with Dr. Marcia

Hixson at Concentra for an injury to her left knee and foot after a fall at work. X-rays

did not reveal a fracture.  She was diagnosed with left knee strain.  Lacina was given

a neoprene and velcro hinged knee brace to be work at work and ibuprofen.  She

was released to full activity with no restrictions with a follow-up visit scheduled for

October 27, 2009.  On October 28, 2009, Lacina returned for a follow-up evaluation.

She reported no improvement and complained of continued intermittent pain in the

left knee.  Hixson noted there was mild swelling in the left knee and a moderate limp.

She ordered her to physical therapy and to take Aleve as needed.  She released her

to return to full activity with no restriction.
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On February 19, 2010, the claimant sought medical treatment with Dr. Ballard

with complaints of left knee pain.  He ordered an MRI.  The MRI on February 23,

2010, revealed

1. There is pan compartment osteoarthritis.  The greatest arthritis
involves the posterior non-weightbearing surfaces of both femoral
condyles.  

2. There is some linear signal in the posterior horn of the medial
meniscus not definitely reaching a meniscal surface, likely
degenerative change.  The lateral meniscus is intact.  

3. Large join effusion with a large Baker’s cyst.  There is obvious debris
or loose bodies in the Baker cyst.  A small low signal body is seen in
the posterior joint at the level of the distal PCL measuring about 3 mm
likely ossific. 

4. Intact cruciate ligaments, collateral ligaments, quadriceps tendon, and
patellar tendon.

5. Partial tear at the popliteal tendon origin.

On March 4, 2010, Lacina was seen by Dr. Weber, an orthopedic specialist.

He recommended arthroscopic surgery.  She underwent surgery on her knee on

March 24, 2010.  During the surgery, multiple small cartilaginous loose bodies were

vacuumed out of the suprapatellar pouch and joint.  There were no torn ligaments

or meniscus.  On April 22, 2010, she returned to Dr. Weber for a follow-up on her

arthroscopic procedure.  He noted that she had some few residual symptoms, but

no swelling.  He released her from his care with a full release to work.  On June 17,

2010, the claimant returned to Dr. Weber.  He noted that her knee was hurting more

than ever.  He noted that she had an osteochondral defect in the medial femoral

condyle that was debrided.  She continued to complain of swelling, pain, and a

popping sensation.  He recommended physical therapy, anti-inflammatories, and an

injection of Betamethasone.  On July 20, 2010, she returned to Dr. Weber.  She
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stated that her knee never got well and that she did all of the physical therapy.

Weber told her that her symptoms were likely caused by osteoarthritis and that

Synvisc injections would give her a much longer lasting relief than cortisone.  

On September 20, 2010, Lacina sought medical treatment at Concentra for

a contusion of the knee.  She was seen by Dr. Weber on October 28, 2010.  He

noted that she had fallen again on the left leg approximately six weeks earlier.  He

assessed her with a contusion of the knee and recommended physical therapy for

two weeks and prescription medication.  She was released to return to work with a

follow-up scheduled after completion of the therapy.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of

this claim.

2. The employer/employee/carrier relationship existed on or about

October 20, 2009, when the claimant contends she sustained a

compensable injury.

3.  The claimant’s earnings were sufficient to entitle her to compensation

rates of $318.00 for temporary total disability benefits and $239.00 for

permanent partial disability benefits.

4. The claimant missed work due to her surgery from March 24, 2010, to

April 22, 2010.
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5. The claimant has proven by a preponderance of the evidence that she

sustained a compensable injury to her left knee and leg on October

20, 2009.

6. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to additional medical treatment.

7. The claimant has failed to prove by a preponderance of the evidence

that the treatment by Dr. Ballard and Dr. Weber was authorized

treatment.  

8. The claimant has failed to prove by a preponderance of the evidence

that the treatment by Dr. Ballard and Dr. Weber  was reasonable and

necessary medical treatment and causally related to the work-related

injury.

9. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to additional temporary total disability benefits.

 DISCUSSION

The claimant contends she suffered an injury on October 20, 2009, while in

the course and scope of her employment.  She was exiting the playground while

holding the hands of two students when she slipped and fell on her left knee.  The

claimant immediately reported the injury to her supervisor, Dana Snowden, who sent

the claimant to Concentra for treatment.  Subsequent to this, the claimant was seen

by her family physician, Dr. Ballard, who referred her to a specialist, Dr. Weber, due

to continued problems with the left knee.  Dr. Weber performed a scope on March
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24, 2010, and removed a loose bone fragment.  It is the claimant’s contention that

the respondents have controverted her claim in its entirety and that she is entitled

to receive temporary total disability benefits,  medical benefits from February, 2010,

until August, 2010, and reimbursements for prescriptions and mileage.   

The respondents contend that while this claim was originally accepted as

compensable, the claimant went from November of 2009 through February, 2010,

without obtaining any medical treatment or having any complaints or problems.

When she again sought medical treatment, she did not indicate she was doing so

for a work-related condition.  As such, it is respondents’ position her need for

medical treatment at that time was associated with an arthritic condition and not an

acute injury and they should not be liable for medical treatment associated with the

claimant’s alleged injury.  In the alternative, Respondents also contend that any

medical treatment beyond her MMI date of November of 2009 is unauthorized

medical treatment.  In the alternative, respondents assert a §411 credit for short-

term disability and medical benefits paid.  In the alternative, respondents contend

that the claimant’s need for medical treatment is a result of an independent

intervening cause which occurred on September 8, 2010, and that any need for

medical treatment subsequent to September 8, 2010, would be the result of an

independent intervening cause.  In the event compensability is found, respondents

contend the claimant is entitled to temporary total disability benefits from March 24,

2010, until April 22, 2010.  
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Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: (a)n

accidental injury causing internal or external physical harm to the body or accident

injury to prosthetic appliances, including eyeglasses, contact lenses, or hearing aids,

arising out of and in the course of employment and which requires medical services

or results in disability or death.  An injury is “accidental” only if it is caused by a

specific incident and is identifiable by time and place of occurrence.  A compensable

injury must be established by medical evidence supported by objective findings.  Ark.

Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof shall be a preponderance

of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If claimant fails to establish by

a preponderance of the evidence any of the requirements for establishing the

compensability of the injury alleged, he fails to establish the compensability of the

claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684
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S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

In the instant case, the Respondents initially accepted the claimant’s left knee

injury on October 20, 2009, as compensable and paid for medical treatment at

Concentra, an authorized medical provider.   The claimant did not miss any work as

a result of the injury.  Although the doctors recommended physical therapy, the

claimant did not go to physical therapy.  The claimant did not seek any follow-up

medical treatment on her left knee until February of 2010.  At that time, she did not

return to Concentra, but went to Dr. Ballard, her family doctor.  He referred her to Dr.

Weber.

 It is respondents’ position that additional medical treatment is not reasonable

and necessary for the claimant’s compensable injury.  The respondents further

contend the medical documentation does not support entitlement to additional

indemnity benefits.  The respondents further contend that Dr. Ballard (the claimant’s

family doctor) and Dr. Weber are not authorized treating physicians.

An injured employee is entitled as an absolute right to a one-time change of

physician.  A.C.A. § 11-9-514 (Repl. 2002); Collins v. Lennox Ind., Inc. 77 Ark. App.

303, 75 S.W.3d 204 (2002); Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120

S.W.3d 153 (2003).  A.C.A. § 11-9-514 (c)(1)-(3) outlines the procedure in which the

employer is directed to deliver to the employee a form that explains the employee’s

rights and responsibilities concerning the change:
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(c) (1) After being notified of an injury, the employer or insurance
carrier shall deliver to the employee, in person or by certified or
registered mail, return receipt requested, a copy of a notice, approved
or prescribed by the Commission, which explains the employee’s rights
and responsibilities concerning change of physician. 

(2) If, after notice of injury, the employee is not furnished a copy of the
notice, the change of physician rules do not apply.

(3) Any unauthorized medical expense incurred after the employee
has received a copy of the notice shall not be the responsibility of the
employer.

In the instant case, the undisputed evidence demonstrates that the claimant

was given a Form N in person which informed her of her rights and responsibilities

concerning the change of physician.  She signed the Form N on October  20, 2009,

and by doing so acknowledged that she had been “provided with my rights regarding

a change-of-physician”.   The claimant was initially treated by Dr. Hixson.  However,

in February of 2010, the claimant sought additional treatment on her left knee with

her family doctor, Dr. Ballard.  The claimant did not request additional treatment from

her employer or seek a change of physician with the Commission but began

unauthorized treatment through Dr. Ballard and Dr. Weber.  The evidence further

demonstrates that in November of 2009, Dr. Hixson determined that the claimant had

reached maximum medical improvement and released her to return to full duty work.

It is undisputed that respondents paid for all authorized treatment through November

of 2009.

 The claimant contends that her medical care from February of 2010 until

September of 2010 should be paid by respondents.   A.C.A. § 9-11-514(b)(Repl.
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2002) states that treatment by a physician other than the claimant’s authorized

physician shall be at claimant’s expense.  The Arkansas Court of Appeals has

determined that this section is not applicable if the authorized treating physician

refers the claimant to another doctor for examination or treatment.  Bray v.

International Wire Group, ___ Ark. App. ___, 235 S.W.3d (2006); Am. Greetings

Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d 613 (1998).  Whether treatment is a

result of a “referral” rather than a change of physician is a factual determination for

the Commission.  Dept. of Parks & Tourism v. Helms, 60 Ark. App. 110, 959 S.W.2d

749 (1988); Patrick  v. Ark. Oak Flooring Co., 39 Ark. App. 34, 833 S.W.2d 790

(1992).   In the instant case, the claimant chose to seek treatment on her own

without authorization from the respondents or the Commission.  Therefore, I find that

all medical treatment of the claimant by Dr. Ballard and Dr. Weber constituted

treatment by unauthorized physicians and shall be at claimant’s expense.The

claimant has undergone multiple nerve conduction studies which resulted in normal

findings and multiple MRI scans which revealed only degenerative changes which

Dr. Sprinkle relied upon in reaching his diagnosis and recommendations.   Although

the claimant has sought further medical treatment, the preponderance of the

evidence suggests that her continued need for treatment was due to arthritis and

other degenerative complaints which were not related to her October, 2009  work

injury.  Based on the preponderance of the credible evidence, I find that the

respondents have fulfilled the obligation of providing adequate medical treatment as

required by the Arkansas Workers’ Compensation laws.
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The claimant is entitled to temporary total benefits during his healing period

or until he returns to work. Ark. Code Ann. § 11-9-521(a)(Repl. 2002); Wheeler

Constr. V. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  The healing period

is defined as that period for healing the injury, which continues until claimant is as

far restored as the permanent nature of the injury will allow.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 459 (1994).  The preponderance of the

evidence demonstrates that the claimant had been released by her doctors to return

to regular work in November of 2009.  She has continued to work until her surgery

in March of 2010 for unrelated knee problems due to arthritis and degenerative

conditions. Based on the preponderance of the evidence, I find that the claimant

has not proven that she is entitled to temporary total disability benefits.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


