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Hearing before Administrative Law Judge Elizabeth W. Hogan on February 25,
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Claimant represented by Mr. Lewis E. Ritchey, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by Mr. Michael E. Ryburn, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury as

defined by Ark. Code Ann. § 11-9-102 and when the claimant gave notice of that

injury pursuant to Ark. Code Ann. § 11-9-701.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship during

March, 2010, at which time the claimant was earning sufficient wages to be entitled

to a compensation rate of $562.00/$422.00, in the event this claim is found to be

compensable.  United Healthcare, the claimant’s group carrier, has paid some

benefits on this claim.
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The claimant contends he injured his back on March 2, 2010, when a step

collapsed while he was unloading groceries, causing him to fall.  He seeks payment

of medical expenses, temporary total disability benefits from March 19, 2010, to a

date yet to be determined, and attorney’s fees.

The respondents acknowledge an incident at work but the claimant declined

medical care.  Several months later he sought medical treatment.  The claimant’s

present symptoms and need for treatment are related to a pre-existing condition.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The following witnesses testified at the hearing:  the claimant, customer

Teresa Grant, supervisor David Morgan, safety manager Claude Michael, and

Chester Shutes.  With the exception of Mr. Morgan, all of the witnesses agreed that

the claimant reported the accident but told them he was not hurt and returned to

work.  The claimant used a cane at the hearing and became emotionally distraught

during his testimony.

The claimant, age 47 (D.O.B. September 3, 1963) drove trucks for the

respondent employer delivering food to customers, (Tr. p. 7-8).  He was employed

with them from February, 2007, to September, 2010, (Tr. p. 29, 55-6).  His health

history includes a pacemaker for his heart in 2009.

On Tuesday, March 2, 2010, the claimant was making a delivery to Teresa

Grant at Camp Robinson.  While unloading the truck, the bottom part of the ladder

on the trailer gave way and the claimant fell to the ground (Tr. p. 8-12).  The

claimant stated he reported the accident to his supervisor, David Morgan, and to

safety manager, Claude Michael, on the same day as the incident.  Paperwork
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(DVIR) was completed to repair the ladder and the claimant returned to work, (Tr.

p. 48-51).

On March 10, the claimant sought treatment with his general practitioner at

Autumn Road Family Practice Clinic.  During June, the claimant was also being

monitored for a kidney stone, (Tr. p. 19-20).  Eventually, he came under the care

of Dr. Blankenship who referred him to Dr. Schlesinger.  After a positive CT scan,

the claimant was scheduled for surgery for a herniated disc.

In July, the claimant spoke with Claude Michael about filing a claim for the

March incident, (Tr. p. 36).  The claimant explained that although he was injured in

the March incident, he did not file a claim because he was hoping his back would

improve (Tr. p. 30) and he was concerned about keeping his job and health

insurance in light of his heart condition.  Mr. Michael also warned him that he would

forfeit his safety bonus if he filed a claim (Tr. p. 17-18, 21-22, 31, 36-41).

Prior to this incident, the claimant had seen his general practitioner for two

other work-related incidents using his group insurance.  The claimant slipped on ice

in February, 2010, and hurt his back, but he did not regard this as a serious injury,

(Tr. p. 13-15, 32-33, 44-46).  He also saw his family physician for a foot injury in

January, 2010.

Some medical records refer to “chronic” back pain.  The claimant explained

that he was telling his doctor about the aches and pains of getting older.  Indeed,

the claimant has been diagnosed with multilevel degenerative disc disease (Tr. p.

16-17, 35, 42-44, 47-48).  However, surgery to repair a herniated disc did not help

his pain.  He remains symptomatic and wishes to return to the doctor but is

financially unable to do so.

There was also some confusion about the date of injury.  When the claimant

spoke with the safety manager in July about filing a claim, the employer used the
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date of March 19, when the trailer’s ladder was fixed, as the date of injury.

However, the claimant stated his deliveries to Camp Robinson were on Tuesdays

and Thursdays and he remembers the accident being in the first part of the week.

Also, it is not unusual for there to be a gap in time between reporting a problem and

the repair of the trailer since they have more trailers than tractors.

Teresa Grant’s testimony about the accident corroborated the claimant’s

history of injury.  She was uncertain, however, how long he continued to work after

the accident.

Chester Shutes is presently off work due to a workers’ compensation claim.

He couldn’t remember the exact date the claimant reported the accident but does

recall that it was cold outside.  The claimant told him he wasn’t hurt but the ladder

needed to be repaired and he continued his regular duties.

David Morgan testified the claimant never reported an accident or a broken

ladder to him (Tr. p. 79).

Claude Michael testified that the claimant reported both the accident and the

broken ladder and paperwork to repair the trailer was filled out on Friday, March 19,

but the trailer was not actually repaired until March 29.  The paperwork was

destroyed after 90 days.  The claimant told him he had fallen but was okay and

continued working.  Mr. Michael told the claimant to let him know if he needed to

see a doctor.  Mr. Michael testified that an employee loses a safety bonus only if

the accident is avoidable (Tr. p. 86).  On July 7, the claimant called and told him he

needed to file a claim on his back (Tr. p. 86).

MEDICAL EVIDENCE

The claimant saw Dr. Daniel Watson on January 22, 2009, complaining of

foot pain.  X-rays were negative for fractures or dislocations.  The claimant told the

doctor that one week earlier his left foot was caught between a forklift and a truck.
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Eight months later, the claimant returned to the clinic and was seen by Dr.

David King on September 18, 2009.  Medication was prescribed.

The patient is a 46 year old male who reports having a chronic or
recurring problem with back pain.  The back pain began about 6
months ago after no specific injury.  The back pain is described as
persistent.  The back pain is otherwise described as a sharp pain and
cramping.  This episode was triggered by no specific injury.  The back
pain is located (sic) lower back.

Five months later, on February 17, 2010, the claimant returned to the clinic

complaining of back pain.

The patient is a 46 year old male with a report of back pain as a new
problem.  The back pain began about 1 week ago after a fall.  The
back pain is otherwise described as an aching sensation.  The back
pain is located (sic) lower back.  The patient reports that he/she can
function in spite of pain.  Back pain (new problem) notes: has had
previous back problems, slipped and fell on ice last week.

The physical examination was negative for muscle spasm although

“tenderness” was noted.  The claimant was prescribed physical therapy.  By March

10, 2010, the claimant was complaining of radiculopathy but his symptoms were

one year in duration with no history of injury, (see the physical therapy note of

Nathan Tumlison).  However, Dr. Daniel Watson’s report of the same date, March

10, 2010, indicates no radiculopathy under the heading, “Musculoskeletal”, with a

history of one week of pain after a fall.  Follow-up reports in June, 2010, show the

claimant was being followed for a possible kidney stone, however laboratory results

were negative.

On June 17, 2010, the claimant was seen by Dr. Clinton Evans at Baptist

Hospital.  The claimant complained of back and left leg pain after a fall from a truck

two months earlier.  After a CT scan, the doctor concluded the claimant had

recently passed a kidney stone, however, this diagnosis would not explain all of his

back and leg symptoms.
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A June 22, 2010, CT of the spine revealed multilevel degeneration.  The

radiologist, Dr. John Baden, noted “L4-5 left intraforaminal soft tissue density

concerning for a disc herniation compressing the left L4 nerve root.”

In June, 2010, the claimant saw Dr. Blankenship who recommended an LESI

and excused the claimant from work.  The doctor recorded a history of injury

consistent with the claimant’s testimony in his report of June 17, 2010.  On July 21,

2010, Dr. Angela Lovett administered an epidural steroid injection at L4-5 on the left

side.  The claimant did not find the treatment helpful and Dr. Blankenship referred

the claimant to Dr. Scott Schlesinger.

Dr. Schlesinger ordered a second CT scan with a myelogram which showed:

. . . spinal stenosis at L3 and L4 extending from the mid part of L3 to
the mid part of L4 where there is a possible disc herniation in the
lateral recess and proximal neural foramen at the L3-4 level on the
left.  This would produce L4 and proximal L3 root compression. . . .
Mr. Luster has informed us that he fell off his ladder on a work truck
on March 19, 2010 and that is when all his suffering began.  This is
what the patient declares and so I state that if this is accurate, then
with a reasonable degree of medical certainty that the work injury
caused his current problems.

After surgery (left L3 and L4 decompression), Dr. Schlesinger prescribed

physical therapy.  As of the date of the hearing, the claimant had not yet been rated

or released.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The claimant fell from a broken ladder on a trailer in March 2010 but did not

report an injury until July 2010.

If the disability develops soon after the accident and is logically attributable

to it, with nothing to suggest any other explanation for the employee’s condition,

“then the claimant has established a causal connection.  However, if there is a span

of time between the accident and the disability, a question of fact arises concerning
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the causal connection.  Hall v. Pittman Constr. Co., 235 Ark. 104, 105-106, 357

S.W.2d 263, 264 (1962).

The March accident is confirmed by a customer, two co-workers, and repair

work to the trailer.  Therefore it is identifiable by time and place of occurrence and

arose out of and in the course of employment.  The claimant denied any injury but

shortly thereafter he sought medical treatment using his group insurance.

The claimant did not report an injury to his employer stating that he feared

losing his job.  I note from his medical records the claimant is a daily marijuana user

which may be another reason why he didn’t report an injury.  I further note that a

broken ladder would have caused an accident whether the claimant was sober or

intoxicated.  Nevertheless, the claimant has established a history of using his group

insurance to treat prior work-related injuries concerning his feet and back.  After the

claimant realized he needed surgery, he reported an injury to his employer four

months later in July, 2010.

The claimant has a pre-existing history of back symptoms related to

degenerative disc disease, part of the aging process.  With the exception of one

physical therapy report, which is internally inconsistent with the doctor’s report of

the same date, the claimant did not complain of radicular pain until after the incident

in March, 2010.  Radicular pain is consistent with the finding of nerve root

compression at L-4 which necessitated the back surgery establishing objective

medical evidence of an injury causing internal harm and requiring medical

treatment.

The claimant’s history of symptoms is further complicated by kidney stones

during this same time period.  I would not expect a lay person to distinguish pain

caused by degenerative disc disease as opposed to pain caused by kidney stones

or a herniated disc.
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1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed during March, 2010, at which time the claimant was
earning sufficient wages to be entitled to a compensation rate
of $562.00/$422.00, in the event this claim is found to be
compensable.  United Healthcare, the claimant’s group carrier,
has paid some benefits on this claim.

2. The claimant has proven by a preponderance of the credible
evidence that he sustained a compensable injury, caused by
a specific incident, arising out of and in the course of his
employment which produced physical bodily harm, supported
by objective findings, requiring medical treatment or producing
disability, pursuant to Ark. Code Ann. §11-9-102.

3. The respondents are directed to pay all medical expenses
within thirty days pursuant to Rule 30, beginning in July, 2010,
when the claimant first reported an injury to his employer.

4. The respondents are directed to pay temporary total disability
benefits from July, 2010, to a date yet to be determined, as the
claimant is in his healing period, unable to work.

5. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

6. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992)(E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898
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S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


