
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F808072

JONATHAN LORICK, EMPLOYEE CLAIMANT

LAYNE CHRISTENSEN COMPANY, EMPLOYER RESPONDENT 

ACE AMERICAN INSURANCE COMPANY/
UNDERWRITERS SAFETY & CLAIMS (TPA), 
INSURANCE CARRIER RESPONDENT 

OPINION FILED OCTOBER 12, 2011

Hearing before Administrative Law Judge Elizabeth W. Hogan on September 30,
2011, at Pine Bluff, Jefferson County, Arkansas.

Claimant did not appear at the hearing but Mr. Gene E. McKissic, Attorney at Law,
and Ms. Jessica S. Yarbrough, Attorney at Law, Pine Bluff, Arkansas, appeared on
his behalf.

Respondents represented by Mr. Mark Alan Peoples, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine whether or not this claim should be

dismissed for failure to prosecute pursuant to Dillard v. Benton County Sheriff’s

Office, 87 Ark. App. 379, 192 S.W.3d 287 (2004).

After review of the Commission’s file, I find the Motion should be granted.

STATEMENT OF THE CASE

The claimant filed an AR-C on June 17, 2009, alleging an August 15, 2008,

back injury.  A review of the Commission’s file shows the claim was accepted as

compensable and benefits were paid.  After an invalid Functional Capacity

Evaluation, Dr. Wayne Bruffett assessed the end of the healing period as July 22,
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2009, and permanent impairment of 13%.  The Medical Cost Containment Division

then issued a change of physician to Dr. Mocek for pain management.  After the

first visit, the respondents controverted further medical treatment.

I have no documentation regarding the claimant’s prison sentence, but at

some point he was incarcerated on drug and assault charges.  Mr. McKissic

expects his client to be released some time this winter.  The claimant is

incarcerated at Cummins in Lincoln County.  The employer is located in Arkansas

County.  With the agreement of the parties, the hearing was added to my Pine Bluff

docket.

The respondents have filed Motions to Dismiss this claim in the past for lack

of prosecution which the Commission denied as the claimant requested more time.

This hearing was set to address the claimant’s request to return to Dr. Mocek.  I

note that the claimant’s drug test was positive for THC (see Dr. Mocek’s reports of

February 24, and March 5, 2010).  I further note that Commission rules do not

address the cost of prisoner transport to a physician if benefits are awarded.  The

claimant is also requesting temporary total disability benefits even though he is

unavailable for work. 

The case was set for a hearing and the parties deposed the claimant but

could not agree to take an evidentiary deposition.  Claimant’s counsel sent me an

Order to sign to transport the prisoner but on the advice of the Commission’s legal

counsel, I sent a hearing notice and subpoena which the prison did not honor.

Claimant’s counsel informed me at the hearing that an Order signed by a Circuit
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Judge would be necessary to accomplish the transportation of the prisoner.  Had

I known of the problem earlier, it is possible I would have ordered an evidentiary

deposition, arranged for a hearing at the prison or followed up with the Attorney

General’s office for assistance.

FINDINGS AND CONCLUSIONS

A review of the evidence shows the claimant has had ample opportunity to

pursue this case but has failed to appear at the scheduled hearing.

There are two provisions for dismissal of claims:

Ark. Code Ann. § 11-9-702(a)(4):

If within six (6) months after the filing of a claim for compensation, no
bona fide request for a hearing has been made with respect to the
claim, the claim may, upon motion and after hearing, be dismissed
without prejudice to the refiling of the claim within limitation periods
specified in subdivisions (a)(1)–(3) of this section.

Rule 13:

The Commission may, in its discretion, postpone or recess hearings
at the instance of either party or on its own motion.  No case set for
hearing shall be postponed except by approval of the Commission or
Administrative Law Judge.

In the event neither party appears at the initial hearing, the case may
be dismissed by the Commission or Administrative Law Judge, and
such dismissal order will become final unless an appeal is timely
taken therefrom or a proper motion to reopen is filed with the
Commission within thirty (30) days from receipt of the order.

Upon meritorious application to the Commission from either party in
an action pending before the Commission, requesting that the claim
be dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim
for want of prosecution.  (Effective March 1, 1982).
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After review, I make the following findings of fact:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. The claimant failed to appear at the initial hearing pursuant to
Rule 13.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

I find the claimant has had adequate time to pursue this claim.  At the

request of the respondents, this case is hereby dismissed without prejudice for

failure to prosecute pursuant to Rule 13 of the Arkansas Workers’ Compensation

Commission.

IT IS SO ORDERED.

________________________________
ELIZABETH W. HOGAN      
Administrative Law Judge


