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The claimant was pro se.

The respondent was represented by HONORABLE LEE J. MULDROW,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

November 4, 2010, in Hope, Arkansas.  A Prehearing Order was

entered in this case on August 30, 2010.  The following

stipulations were submitted by the parties in the Prehearing

Order and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employee-employer relationship existed between
the parties at all relevant times until the last
date of the claimant’s employment in October of
2008.
 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

I. Compensability of the following claims:  

Claim Number: F810280
Date ARC Filed: October 10, 2008
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Date Of Injury Listed On ARC: January 1, 2007
(gradual) 
Cause Of Injury/Disease: Exposure to spray
chemicals
Years of Exposure: 1994-1998; 1999/2000-2008
Body Parts Affected: Respiratory/eyes

Claim Number: F810281
Date ARC Filed: October 10, 2008
Date Of Injury Listed On ARC: October 10, 2008
(gradual)
Cause Of Injury/Disease: Exposure to chemicals
(including heavy metals) in coated urea
fertilizers
Years of Exposure: 2002-2008
Body Parts Affected:
Respiratory/lungs/eyes/central nervous system/feet
and possibly hands by peripheral neuropathy

Claim Number: F810237 
Date ARC Filed: October 14, 2008
Date Of Injury Listed On ARC: August 8, 2008
(gradual)
Cause Of Injury/Disease: Exposure to office mold
Years of Exposure: Since 1994, primary exposure
2005-2008
Body Parts Affected: Respiratory/lungs/eyes

Claim Number: F910639 
Date ARC Filed: December 7, 2009
Date Of Injury Listed On ARC: October 12, 2009
(gradual)
Cause Of Injury/Disease: Rapid repetitive motion
shaking hydraulic levers
Years of Exposure: 2001-2008
Body Parts Affected: fingers/hands

When Symptoms Began: Hands/feet/eyes/lungs-2008;
nosebleed-2006

2. Temporary total disability compensation from
March 25, 2010, as per Dr. Khalid Malik, to a date
yet to be determined.

3. Appropriate medical treatment.

Respondents:

1. Compensability.

2. Statute of limitations (withdrawn at the hearing).
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3. Offset for unemployment benefits for any period
after March 25, 2010.

Administrative Law Judge:

1. Occupational injuries versus occupational disease.

The record consists of three volumes:  (1) the

November 4, 2010, hearing transcript and the exhibits

contained therein; (2) the October 19, 2010, oral deposition

of Noel Sanders marked Joint Exhibit No. 2 which I have

blue-backed and retained under separate cover; and (3) Mr.

Long’s November 8, 2010, brief and Mr. Muldrow’s December 2,

2010, brief which I have also blue-backed together to

designate as part of the record and retained under separate

cover.  

DISCUSSION

The claimant, Byron Long, started working for

Weyerhaeuser in 1994, and continued to work for the company

until October of 2008.  (T. 13, Comm. Exh. 1 p. 1)  Mr. Long

filed three claims for workers’ compensation benefits in

2008 and in one claim in 2009 for medical conditions which

he contends are causally related to chemical exposures, mold

exposures, and/or working conditions that he experienced

while working for Weyerhaeuser.  (Comm. Exh. 1 p. 2)

Mr. Long testified that he began his work at

Weyerhaeuser as a security guard watching Weyerhaeuser’s

helicopters.  (T. 13)  After four years as a security guard,

Mr. Long was transferred to the ground crew of helicopters
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engaged in the aerial application of forest fertilizers and

in the application of spray chemicals intended to kill

hardwood trees in pine forests.  (T. 13, 73)   Mr. Long also

spent at least some time in a Weyerhaeuser office which was

determined in 2008 to have mold inside.  (T. 87)

Aerial Forest Fertilizer Application

During Mr. Long’s tenure, Weyerhaeuser initially

applied urea and DAP fertilizer separately.  (T. 14) 

However, beginning in 2002, Mr. Long was involved with field

testing a coated urea fertilizer formula that Weyerhaeuser

developed.  (T. 14, 20)   According to Mr. Long,

Weyerhaeuser made a lot of changes to the chemical

composition of the binder in the coated urea fertilizer over

the years, accounting for the numerous material safety data

sheets that Mr. Long offered into evidence at the hearing. 

(T. 14)  Mr. Long testified that he carried the material

safety data sheets in the one-ton truck in case anyone ever

questioned what the company was doing or what they had.  (T.

14-15)  Mr. Long testified that he was told the coated urea

fertilizer was safe, and that one of the material safety

data sheets offered into evidence indicates that a

respirator was not required when handling the material.  (T.

15)  The primary components of the coated urea fertilizer

were urea, ammonium dihydrogen phosphate, and various

binders which, according to Mr. Long’s research, might

consist of some combination of the following materials:
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boric acid; ferric sulfate, monohydrate; cupric sulfate;

copper (III) sulfate pentahydrate; zinc sulfate;

2-aminoethanol, ethanolamine; and ethylene glycol.  (Cl.

Exh. 4) 

Mr. Long testified that he was employed as a summer

hire, but that his hours and job responsibilities increased

over time.  (T. 15)  Mr. Long testified that he was

sometimes working twenty-four hundred or twenty-five hundred

hours per year as a seasonal employee.  (T. 15)

Mr. Long testified that his job duties by the end of

his work for Weyerhaeuser included going to the woods and

marking heliports on maps, confirming with the pilots the

location and acceptability of the heliport sites for the

sites to be fertilized, coordinating with the contractor any

heliport dozer or clean up work, and providing finalized

maps to the pilots, the fertilizer truck drivers, and the

fuel truck driver (T. 15-16)

Once in the field, Mr. Long was responsible for dumping

the fertilizer from killebrew trailers into the bucket of a

four-wheel drive John Deere tractor.  (T. 16)  A helicopter

would then come in and hover while the tractor dumped the

fertilizer into a bucket mounted below the helicopter.  (T.

16)

Mr. Long testified that the killebrew trailers would

dump the fertilizer from overhead, that the fertilizer’s

binder was a glue, and that the material was very dusty and
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very sticky.  (T. 16)  Mr. Long testified that the

turbulence from the helicopter also kept dust and fertilizer

stirred up.  (T. 16)  Mr. Long testified that the fertilizer

got on him, and he could not brush it off since the binder

was a glue.  (T. 16)  Mr. Long testified that he worked

outside during the loading operation.  (T. 16)  Mr. Long

testified that the helicopter would go dump its load and

come back, and the operation was repeated from fifty to one

hundred times per day.  (T. 16)  Mr. Long testified that the

large helicopter applied probably three and one-half

trailers of material per day, and each trailer carried

approximately eighteen tons of material.  (T. 16-17)

Mr. Long testified that the coated urea fertilizer was

delivered using the same truck that had previously been used

to deliver the DAP fertilizer and the urea.  (T. 20)  Mr.

Long testified that the DAP and urea were free flowing

products, but the coated urea fertilizer with the binder

would stick.  (T. 21)  At times Mr. Long would have to shake

the bins violently to get the coated urea fertilizer to come

out.  (T. 21)  At times, he could not get the material to

flow without taking a shovel up and breaking the material up

to get it to flow.  (T. 21)  Some loads were so hard that

they would be sent back to be ground up.  After grinding,

the material was so dusty that a helicopter could disappear

from view when the material was dumped.  (T. 21)  Mr. Long

testified that he had to violently shake the levers depicted
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on the DVD offered into evidence in order to shake the

material out.  Mr. Long testified that shaking the levers

got to be very hard on his hands and arms.  (T. 21-22)  Mr.

Long has filed a claim for carpal tunnel syndrome related to

violently shaking the levers. 

Noel Sanders provided deposition testimony on

October 19, 2010.  Although retired at the time of the

deposition, Mr. Sanders hauled fertilizer for the helicopter

operation when Mr. Long coordinated the operation.  (Jt.

Exh. 2 p. 5)   Mr. Sanders testified that Mr. Long was

wearing goggles and a mask every time that Mr. Sanders saw

Mr. Long at the operation.  (Jt. Exh. 2 p. 15)  By contrast,

Mr. Long testified that he never used a filter or mask or

respirator before 2006.  (T. 68)   

Aerial fertilizer applications began at the end of the

growing season, in approximately October, and continued

until May of the next year.  (T. 74)   

Aerial Chemical Application For Killing Hardwood Trees

Beginning in approximately May, the helicopter was

converted to spray chemicals to kill hardwood trees in the

company’s pine forests, and this application continued until

the end of the growing season, in September or October.  (T.

73)

Mr. Long testified that he mixed the chemical and that

he would hook the hose up from the chemical truck to the

helicopter.  (T. 17)  In the beginning the transfer used a
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locking system much like a keg of beer.  (T. 18)  Near the

end, Mr. Long pumped directly out of the barrels using a

stand pipe.  (T. 18)  Mr. Long testified that he got a lot

of the material on himself at times, especially towards the

end when Weyerhaeuser was using more of the open containers. 

(T. 19)

Mr. Long testified that there were also times that the

pilots would accidentally turn on the spray booms while he

would be standing behind the boom, and he would get covered

with spray.  (T. 33)

According to Mr. Long’s research, the spray chemicals

included: One Step; MSM E - PRO 60 EG, Metsulfron Methyl;

Escort; Chopper, Isopropylamine salt of Imzapyr; Accord,

Glyphosate IPA salt; Red River Forestry Oil, Refined

Petroleum Process; Red River 90, Alkglarypolyoxethylene

Nonlphenol Ethoxylate; and Arsenal.  (Cl. Exh. 4)

Mold Exposure

Doug Hare, the Director of Aviation for Weyerhaeuser,

testified that the company learned that a double wide

trailer used for an office at the DeQueen airport had mold

when a newly hired pilot complained of the smell of mold in

the building in July of 2008.  (T. 86-87)  The company had

the structure tested for mold and mold was identified.  (T.

87)  Mr. Hare testified that the report received by

Weyerhaeuser indicated that the mold was not necessarily an

unsafe environment, but that the company nevertheless
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decided to stop using the structure as an office.  (T. 87) 

Mr. Hare testified that Mr. Long’s exposure to mold in that

structure would have been minimal since Mr. Long’s job was

based in the woods and not in an office.  (T. 86)  

Mr. Long testified that when the mold in the trailer

came up, the employees were told that they needed to file a

claim for workers’ compensation on the mold.  (T. 22) 

According to Mr. Long’s research, the varieties of mold

detected in the facility included Stachybotrys;

Penicillum/Aspergillus; Cladosporium; Curvularia; and

Chaetoium.  (Cl. Exh. 4)

Symptoms And Medical Treatment

Mr. Long testified that his first noticeable symptoms

were nosebleeds in late 2006 or January of 2007.  (T. 26,

37)  Mr. Long testified that at one heliport north of

DeQueen he developed a nosebleed that he thought was not

going to stop.  (T. 26)  Mr. Long testified that he began to

experience severe headaches along with the nosebleeds in

early 2008 and as his symptoms progressed, he developed

fatigue and his feet started hurting.  (T. 26)  Mr. Long

testified that the neuropathy in his feet had become so

painful that the weight of blankets or the weight of one leg

on another is bad.  (T. 32)  Mr. Long determined that he has

the symptoms of depression.  (T. 31)  Mr. Long testified

that he also developed blurred vision, itchy eyes,

sinusitis, difficulty breathing, neuropathy in his hands,
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and alternating constipation and diarrhea. (T. 42, 50-51,

62, 66)  

Mr. Long testified that he was perfectly healthy before

these symptoms started, and that he had not been to a doctor

in twenty-nine years until Weyerhaeuser/Specialty Risk

Services sent him to Dr. Sebastian Ciacchella in Shreveport,

Louisiana, approximately two months after he filled out a

questionnaire about the mold.  (T. 22)  Mr. Long testified

that he also mentioned the fertilizer, the chemicals, and

the repetitive motion to Dr. Ciacchella.  Mr. Long testified

that Dr. Ciacchella ordered a test for diabetes, but

otherwise, he has not received any treatment from

Weyerhaeuser for any of his complaints other than for the

mold.  (T. 23)  Mr. Long testified that Specialty Risk

Services told him that Weyerhaeuser was not going to do

anything else for him until they finally agreed to pay for a

diagnostic sinus surgery approximately one year after he was

diagnosed with sinusitis.  (T. 27)  Mr. Long testified that

he has no insurance and cannot afford to pay for doctors,

although he did pay to see two doctors for diagnoses.  (T.

23, 27)  Mr. Long testified that the Neurontin prescribed

for his neuropathy costs about $113 per month at Wal-Mart. 

(T. 28)

Mr. Long testified that he considers his neuropathy to

be his disabling condition, and at the time of the hearing
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1On December 9, 2008, Mr. Long would also file another
claim for his hands.  Mr. Long now assets that he has either
carpal tunnel syndrome caused by rapid repetitive motion or
chemically induced peripheral neuropathy in his hands. 
(Comm. Exh. 1 p. 2, T. 21)  

he was in the process of trying to get some free medication

for his neuropathy.  (T. 32, 44)  

Workers’ Compensation Claims And Medical Evaluations

On October 10, 2008, Mr. Long filed a form AR-C

asserting that he became injured as a result of exposure to

spray chemical and a second form AR-C asserting that he

became injured as a result of exposure to chemicals in

coated urea fertilizer.  Mr. Long contends that he sustained

injuries to his eyes and his respiratory system as a result

of exposure to spray chemicals, and that as a result of

exposure to chemicals in coated urea fertilizer, he has

sustained injuries to his lungs, eyes, and central nervous

system, and to his feet and possibly to his hands1 by

peripheral neuropathy.  (Comm. Exh. 1 p. 2)

On October 14, 2008, Mr. Long filed a Form AR-C

asserting that he became injured as a result of exposure to

office mold.  Mr. Long contends that he sustained injuries

to his respiratory system, including his lungs, and to his

eyes as a result of exposure to mold.  (Comm.  Exh. 1 p. 2)

Mr. Long’s last day of employment for Weyerhaeuser was

on October 21, 2008, when he declined to accept a full time
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equipment operator position because he did not feel

qualified for the position.  (Cl. Exh. P. 13)  

Mr. Long also presented to Dr. Sebastian Ciacchella in

Shreveport, Louisiana, on October 21, 2008, for a medical

evaluation arranged by Weyerhaeuser.  (Jt. Exh. 1 p. 9)  In

his review of systems, Mr. Long identified 48 medical

problems.  (Jt. Ex. 1 p. 5)  Dr. Ciacchella ordered an

electrocardiogram which Dr. Ciacchella described as

unremarkable.  (Jt. Exh. 1 p. 10)  A pulmonary function test

was also normal except for a lower than expected FEF 25-75

which Dr. Ciacchella indicated is often the first indicator

of small airway disease.  (Jt. Exh. 1 p. 10)  A chest x-ray

was read by Dr. William Gallmann as normal for Mr. Long’s

age.  (Jt. Exh. 1 p. 12)

On October 31, 2008, Dr. Ciacchella indicated that Mr.

Long’s lab tests were also all unremarkable.  Mr. Long

presented with symptoms which sounded to Dr. Ciacchella more

like allergies than anything else.  However, since Mr. Long

had read on the internet that fungal exposure can cause

corneal disease in the eye, Dr. Ciacchella referred Mr. Long

to an ophthalmologist, as well as to an ear, nose and throat

specialist for an assessment based on Mr. Long’s reports of

headaches, sinus drainage and nostril irritation.  (Jt. Exh.

1 p. 26)  Finally, Dr. Ciacchella ordered an MRI of Mr.

Long’s brain due to his report of persistent headaches and

pesticide exposure.  
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A brain MRI was read by Dr. Michael Hill as negative on

November 10, 2008, although the claimant’s paranasal sinuses

demonstrated opacification with mucosal enhancement which

may reflect allergic fungal sinusitis or possibly chronic

sinusitis with early mucocele formation.  (Jt. Exh. 1 p. 36) 

 A subsequent CT scan of the claimant’s sinuses was read by

Dr. James Hutcheson on November 17, 2008.  Dr. Hutcheson

indicated that the maxillary sinuses showed no thickening

bilaterally, and the ethmoid sinuses showed some minimal

thickening in the ethmoids without significant bone erosion. 

Dr. Hutcheson’s assessment in the CT report was “mild

ethmoid thickening with history of chronic sinusitis with

minimal sinus disease noted today.”  (Jt. Exh. 1 p. 42)  In

an undated letter written after the CT scan, Dr. Hutcheson

recommended bilateral maxillary antrostomies, bilateral

ethmoidectomies, bilateral frontal sinusotomies, bilateral

middle turbinate trims, and bilateral intranasal polyp

removal.  Dr. Hutcheson also opined “I do think there is a

reasonable chance that his sinus disease has been

exacerbated by his work condition.”  (Jt. Exh. 1 p. 41)  On

March 11, 2009, Dr. Hutcheson opined “I do believe Mr.

Long’s sinus problems are more than 50% related to mold or

fungus.”  (Jt. Exh. 1 p. 46)

On February 17, 2010, Mr. Long presented to Dr. Randy

Walker with complaints of several years history of severe

bilateral foot and hand burning which began after being
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exposed to lots of toxic chemicals in his previous job. 

(Jt. Exh. 1 p. 50)  Dr. Walker recorded decreased two point

discrimination bilaterally in the plantar aspects of Mr.

Long’s feet and in his hands.  Dr. Walker recorded that Mr.

Long has moderate to severe lower extremity proprioceptive

defects on examination.  Dr. Walker proposed heavy metals

testing, EMG testing bilaterally, and a referral to a

neurologist, Dr. Malik, in Hot Springs, for severe

peripheral neuropathy.  (Jt. Exh. 1 p. 51-52)  Dr. Malik saw

Mr. Long on March 25, 2010.  Dr. Malik planned to perform

nerve conduction studies and other tests to determine the

cause of diagnosed peripheral neuropathies.  (Jt. Exh. 1 p.

59, 66)  However, a notation on Dr. Malik’s report indicates

that Mr. Long wanted to wait on workers’ compensation.  (Jt.

Exh. 1 p. 59)

Weyerhaeuser and its third party administrator, after a

lengthy delay, agreed on or about January 14, 2010, to

authorize Mr. Long to have sinus surgery proposed by Dr.

Hutcheson.  (Cl. Exh. 7 p. 57)  This exploratory surgery was

apparently intended, at least in part, to determine whether

Mr. Long’s sinusitis was or was not a fungal sinusitis.  (T.

42, Jt. Exh. 1 p. 45)  The surgery was scheduled for

February 17, 2010, but Mr. Long postponed the surgery

because at that time he felt that he had too many other

things going on to pursue it.  (Cl. Exh. 7 p. 58)  
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Mr. Long has also presented to the Southwest Arkansas

Counseling and Mental Health Center on February 3, 2009;

December 8, 2009; January 5, 2010; February 9, 2010; and on

June 1, 2010.  Mr. Long was initially diagnosed with a mood

disorder but was not placed on any medication.  (Jt. Exh. 1

p. 43)  Mr. Long was prescribed Welbutrin, an

antidepressant, on December 8, 2009, which improved his

symptoms. (Jt. Exh. 1 p. 43-44, 47-49, 60)

Dr. Henry Simmons, an Associate Professor of Toxicology

at the University of Arkansas for Medical Sciences, rendered

opinions regarding Mr. Long’s alleged work related illnesses

on October 25, 2010, without examining or interviewing Mr.

Long.  (Jt. Exh. 1 p. 61-68)  

Issue 1: Evidentiary Objections

In a prehearing letter filed on August 25, 2010, Mr.

Muldrow identified at my request the respondent’s objections

to the various documents that Mr. Long had identified as

hearing evidence.  Mr. Muldrow objected on relevance grounds

to Material Safety Data Sheets, mold-related documents, Job

Safety Analysis documents, photographs of masks used for

personal protection, a DVD of Mr. Long’s work environment,

the documents attached to Mr. Long’s prehearing

questionnaire response, and correspondence, letters and e-

mails between Mr. Long and Weyerhaeuser.  In general, Mr.

Muldrow’s letter contends that the information offered by

Mr. Long lacks relevance without additional evidence
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identifying Mr. Long’s degree of exposures and linking his

exposure to his medical complaints.

Mr. Muldrow’s letter indicates that the respondent

objects on hearsay grounds to Mr. Long’s mold-related

documents (i.e., Claimant’s Exhibit 3).  At the start of the

hearing, Mr. Muldrow clarified that the respondent has no

objection on hearsay grounds to the following documents in

Claimant’s Exhibit 3: the Weyerhaeuser Fungal Mold Air

Sampling Draft Report/Ensafe document; the Galson

Maloratorie report dated September 19, 2008; the Form AR-P;

the OSHA Notification of Alleged Hazards dated September 10,

2008; the US Department of Labor letter to Todd Walker dated

September 4, 2008; or the Weyerhaeuser Aviation, DeQueen

Division letter to Mr. Martin. (T. 10-11)

A. Relevance Objection

Mr. Muldrow’s objection to admissibility of essentially

all of the claimant’s proffered documents on relevance

grounds is denied in its entirety.  Mr. Long’s various

documentary evidence, DVD and photographs are relevant to

some combination of explaining his work environment,

identification of the chemicals and mold to which he alleges

he was exposed, and/or medical risks associated with

exposure to those chemicals and mold.  

B.  Hearsay Objection

Mr. Muldrow’s hearsay objection, however, is sustained

with regard to the following documents in Claimant’s Exhibit
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No. 3 pages 1-4 which are reproductions of web pages:

http://en.wikipedia.org/wiki/Stachybotrys,

http://en.wikipedia.org/wiki/Aspergillus,

http://www.sdmold.com/more-on-health-effects.html, and

http://www.wisegeek.com/what-is-chaetomium.htm.

Mr. Muldrow’s hearsay objection is also sustained with

regard to Claimant’s Exhibit 3 pages 21-30, a document

entitled “Adverse Human Health Effects Associated with Molds

in the Indoor Environment” published by the American College

of Occupational and Environmental Medicine in 2002.  In

excluding these documents on hearsay grounds, I recognize

that the Commission has broad discretion in the admission of

evidence, including hearsay evidence.  W.W.C. Bingo v.

Zwierzynski, 53 Ark. App. 288, 921 S.W.2d 954 (1996). 

However, these documents are all out-of-court statements by

authors who were not present to testify at the hearing.  The

respondents therefore had no opportunity to cross-examine

the authors and determine the veracity of the information

contained in those documents, and the claimant has offered

no evidence to indicate that the websites and/or the

proffered publication of the American College of

Occupational and Environmental Medicine are learned 

treatises entitled to any type of hearsay exception.

To the extent that the respondent appears to also

object on hearsay grounds to the Pro-Lab Confidential Mold

Report dated August 13, 2008, at pages 5 through 20 of
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Claimant’s Exhibit 3, I understand from various Weyerhaeuser

e-mails and correspondence in the record that Weyerhaeuser

actually authorized two mold samplings in the trailer at

issue, the first in August of 2008 and the second in

September of 2008.  The ProLab Report contains an address,

dates and data collection site names which indicate to me

that this report contains the results of Weyerhaeuser’s

first mold sampling from August of 2008, even though the

name “Weyerhaeuser” does not specifically appear in the

report.  Since this appears to be a report generated on

Weyerhaeuser’s behalf from mold sampling in a building at

issue in this claim, Weyerhaeuser’s hearsay objection with

regard to this document is overruled.  To the extent that

Weyerhaeuser has any objection on hearsay grounds to

admissibility of the October 10, 2008, memorandum of John P.

Holland, Weyerhaeuser’s Medical Director, which is located

on page 31 of Claimant’s Exhibit 3, the objection is

overruled since Mr. Holland is a Weyerhaeuser official. 

Issue 2: Compensability Of Carpal Tunnel Syndrome Caused By
Rapid Repetitive Motion And/Or Peripheral Neuropathy Caused
By Exposure To Heavy Metals

     To the extent that Mr. Long contends that he has

developed a gradual onset of carpal tunnel syndrome caused

by rapid repetitive shaking of hydraulic levers, I note

that, since the Arkansas Workers’ Compensation Law

specifically identifies carpal tunnel syndrome as an injury

(and not a disease) in Arkansas Code Annotated Section 11-9-
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102(4)(A)(ii)(a), I find that Mr. Long’s claim for carpal

tunnel syndrome is governed by the applicable criteria for

an occupational injury (and not the statues for an

occupational disease).  A claimant seeking benefits for

carpal tunnel syndrome must establish by a preponderance of

the evidence that (1) the injury arose out of and in the

course of his or her employment; (2) the injury caused

internal or external physical harm to the body that required

medical services or resulted in disability or death; (3) the

injury was the major cause of the disability or need for

treatment at issue; and (4) the injury is established by

medical evidence supported by objective findings.  Holland

Group v. Hughes, 95 Ark. App. 369, 237 S.W.3d 120 (2006).

To the extent that Mr. Long contends in the alternative

that he has experienced peripheral neuropathy and other

symptoms from long term exposure to heavy metals associated

with coated urea fertilizer, I note that in Strickland v.

Primex Techs., 82 Ark. App. 570, 120 S.W.3d 166 (2003), the

Commission and the Court of Appeals applied the statutes

specific to an occupation disease, rather than the statutes

for an accidental injury, where a worker alleged physical

complaints attributable to aluminum dust exposure at work. 

I likewise find that a claim for radiculopathy allegedly

caused by long term exposure to heavy metals at work

constitutes a claim for an occupational disease rather than

a claim for an accidental injury. 
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The compensability of occupational diseases are

determined pursuant to the provisions of Arkansas Code

Annotated Section 11-9-601 et seq.  As the Court explained

in Pharmerica v. Seratt, 103 Ark. App. 9, 285 S.W.3d 699

(2008): 

Where the condition involved is a disease (as opposed
to an accidental injury), the claim is compensable only
if the disease is an "occupational" one as defined in
our Workers' Compensation Act, and the claimant proves
by a preponderance of the evidence a causal connection
between the employment and the disease. See Ark. Code
Ann. §§ 11-9-102(4) to -601(e) (Repl. 2002). An
"occupational disease" is defined as any disease that
results in disability or death that arises out of or in
the course of the occupation or employment. Ark. Code
Ann. § 11-9-601 (e)(1) (Repl. 2002). An occupational
disease is characteristic of an occupation, process or
employment where there is a recognizable link between
the nature of the job performed and an increased risk
in contracting the occupational disease in question.
Sanyo Mfg. Corp. v. Leisure, 12 Ark. App. 274, 675
S.W.2d 841 (1984).

As the Court also explained in Heptinstall v. Asplundh Tree

Expert Co., 84 Ark. App. 215, 137 S.W.3d 421 (2003): 

The fact that the general public may contract a disease
is not controlling; the test of compensability is
whether the nature of the employment exposes the worker
to a greater risk of the disease than the risk
experienced by the general public or workers in other
employments. Osmose Wood Preserving v. Jones, supra;
Sanyo Mfg. Corp. v. Leisure, 12 Ark. App. 274, 675
S.W.2d 841 (1984).

On the record before me, I find for the following

reasons that Mr. Long has failed to establish by a

preponderance of the evidence that he sustained either

carpal tunnel syndrome caused by repetitive shaking of
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hydraulic levers or that he developed peripheral neuropathy

due to exposure to heavy metals at work.

First, with regard to Mr. Long’s alleged carpal tunnel

syndrome, Mr. Long acknowledged at the hearing, and his

medical records bear out, that no physician has diagnosed

the claimant with carpal tunnel syndrome.  (T. 50) 

Second, with respect to Mr. Long’s contention that he

developed peripheral neuropathy from exposure to heavy

metals, I note that Mr. Long has not offered any evidence

establishing that he has experienced any elevated levels of

heavy metals in his body.  While Dr. Malick indicated in

March of 2010 that he planned on ordering a heavy metal

screen, his same note indicates that Mr. Long chose to wait

before undergoing Dr. Malick’s proposed tests.  (Jt. Exh. 

p. 59)

     Third, with respect to both Mr. Long’s claim for carpal

tunnel syndrome and his claim for peripheral neuropathy, I

note that Mr. Long postponed the electrodiagnostic tests

that would have objectively established the presence or

absence of nerve abnormality at the same time that Mr. Long

postponed a heavy metal screen.  Consequently, on this

record, there are no objective medical findings establishing

the existence of never damage to support either a claim for

carpal tunnel syndrome or a claim for peripheral neuropathy. 

I note that Dr. Walker did record decreased two point

discrimination bilaterally in the plantar aspects of Mr.
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2Dorland’s Illustrated Medical Dictionary 1520 (30th Ed.
2003) defines proprioceptors as sensory nerve terminals
found in muscles, tendons, and joint capsules, which give
information concerning movements and position of the body.

Long’s feet and in his hands, and Dr. Walker recorded that

Mr. Long has moderate to severe lower extremity

proprioceptive2 defects on examination.  However, the

claimant has failed to establish that either of these

medical findings are objective.  In fact, with respect to

two point discrimination testing under similar

circumstances, the Full Commission has previously reasoned

in Evans v. Petit Jean Poultry, Inc., Full Workers’

Compensation Commission, Opinion filed February 18, 1998

(E511290): 

According to Dr. Peeples’ clinic note of October 11,
1996, the extent of the claimant’s impairment was
determined by using a two-point discrimination test. In
that test, Dr. Peeples stated that he asked the
claimant to look away and then touched various parts of
the claimant’s hand using a device with two prongs. The
claimant was then asked to state whether or not he was
being touched and, if so, whether he was being touched
with one point or two.  Dr. Peeples stated that the
claimant was able to identify the occasions he was
touched by one or two points within normal limits on
his entire hand except for what Dr. Peeples described
as “the adjacent borders of the long and ring finger
where the branches of the digital nerve repaired
proceeded and abnormal sensation was present.” In Dr.
Peeples’ opinion, the sensory loss in this area was
50%.
                          ...

It appears from our review of Dr. Peeples' procedures,
that his impairment rating is based almost entirely
upon the two-point discrimination test administered to
the claimant. However, this is clearly a subjective
test. The results depend entirely upon the claimant
giving answers as to whether or not he is or is not
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being touched, and whether or not he is feeling
pressure from one or two points. These results are
subject to manipulation by the claimant and are clearly
under his control. Therefore, the test cannot meet the
requirement of being an objective physical finding. 
(Emphasis added)

     Without any diagnosis establishing the existence of

carpal tunnel syndrome, and without any objective medical

findings to support the existence of either the claimant’s

alleged carpal tunnel syndrome or his alleged peripheral

neuropathy, I find these claims must be denied in their

entirety.  Since Mr. Long has failed to present any

objective medical findings to establish that he in fact has

either carpal tunnel or peripheral neuropathy, I do not

reach the issue as to what extent, if at all, these alleged

but unproven abnormalities are related to his employment.

Since Mr. Long has failed to establish that he

sustained a compensable peripheral neuropathy or carpal

tunnel syndrome, and since Mr. Long attributes his current

disability to a neuropathy, Mr. Long’s claim for temporary

disability compensation must also be denied in its entirety. 

Issue 3: Compensability Of Respiratory Or Eye Abnormalities
Due To Exposure To Spray Chemicals Including Herbicides 

     Since Mr. Long contends that he experienced ill health

effects as a result of multiple years of exposure to spray

chemicals, I find that his claim related to exposure to

spray chemicals is a claim for an occupational disease and

not a claim fo an occupational injury. 
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     I find on this record that this claim must be denied

for two reasons.  First, although Mr. Long alleges that

exposure to spray chemicals has affected his respiratory

system and his eyes, no physician has diagnosed Mr. Long

with an abnormality to his eyes or to his respiratory system

which a physician attributes to the effects of exposure to

herbicides or other spray chemicals.  (T. 36)  Dr.

Ciacchella ordered an ophthalmologist referral and a brain

MRI for headache complaints after pesticide exposure.  (Jt.

Ech. 1 p. 32)  However, the brain MRI was deemed negative

except for sinus abnormalities which no physician has

attributed to Mr. Long’s exposure to herbicides.  (Jt. Exh.

1 p. 36)  Likewise, nothing in the ophthalmology report in

the record indicates any type of chemically induced eye

abnormality.  (Jt. Exh. 1 p. 37-39)  

Second, as with his heavy metals claim, Mr. Long

offered no evidence through screening, or otherwise, to

establish that he in fact has experienced any elevated

concentration of herbicides or metabolites of herbicides or

other sprayed chemicals in his body.

Issue 4: Compensability Of Respiratory, Lung, And/Or Eye
Abnormalities Caused By Mold Exposure    

     Since Mr. Long contends that he experienced ill health

effects over multiple years of exposure to mold, I find that

his claim related to mold exposure is a claim for an

occupational disease and not a claim for an occupational
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injury.

A.  Eyes

In a follow up report dated October 31, 2008, Dr.

Ciacchella indicated in part that Mr. Long had symptoms

including itchy/watery eyes, which to Dr. Ciacchella sounded

more like allergies than anything else.  According to Dr.

Ciacchella’s report, Mr. Long had also found some

information on the internet indicating that fungal exposure

can cause issues with corneal disease.  Dr. Ciacchella made

an appointment for Mr. Long to see Dr. Russ Vannorman, a

local ophthalmologist.  (Jt. Exh. 1 p. 26)

Dr. Ciacchella’s report of October 31, 2008, states

that inspection of Mr. Long’s eyes showed irritated

conjunctival surfaces, but otherwise was unremarkable, with

no obvious opacities noted on the corneal surfaces.  (Jt.

Exh. 1 p. 26)  Pages 37 through 39 of Joint Exhibit 1 appear

to be a physician’s notes from an eye examination performed

on November 10, 2008, although there is no legible

physician’s signature on these pages.  At any rate, Mr. Long

agreed at the hearing with Mr. Muldrow that no doctor has

indicated that his chemical exposure or his mold exposure

had anything to do with his eyes.  (T. 46) 

In light of Dr. Ciacchella’s examination on October 31,

2008, indicating no obvious opacities on the corneal

surfaces of Mr. Long’s eyes, in light of Dr. Ciacchella’s

comment that Mr. Long’s itchy/watery eyes sounded more like
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allergies than anything else, and in light of Mr. Long’s

confirmation at the hearing that no physician has indicated

that either chemical exposure or mold exposure has anything

to do with his eyes, I find that Mr. Long has failed to

establish by a preponderance of the evidence that he

developed corneal disease or any other abnormality to his

eyes as a result of chemical exposure at work or as a result

of mold exposure at work.

B.  Lungs

Mr. Long reported shortness of breath as one of his 48

medical problems in a review of systems completed by Mr.

Long on October 21, 2008.  (Jt. Exh. 1 p. 5)  Dr. Ciacchella

ordered a pulmonary function test and a chest x-ray.  The

pulmonary function test was normal except that the FEF 25-75

number was lower than expected which Dr. Ciacchella reported

is oftentimes the first indicator of small airways disease. 

(Jt. Exh. 1 p. 10)  Dr. Ciacchella reported that the x-ray

showed some mild interstitial changes but nothing specific. 

Dr. Ciacchella chose to wait and see what happened with the

claimant’s breathing before possibly making a pulmonary

referral, and ten days later, on October 31, 2008, Dr.

Ciacchella reported that Mr. Long’s breathing was better. 

(Jt. Exh. 1 p. 26)  Mr. Long testified at the hearing that

he had not been diagnosed with shortness of breath or any

sort of medical condition associated with his lungs.  (T.

66-67)  On this record, I find that Mr. Long has failed to
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establish by a preponderance of the evidence that he

sustained any type of lung abnormality as a result of

exposure to chemicals or exposure to mold at work.

C.  Upper Respiratory/Sinuses

Mr. Long had objectively documented sinus abnormalities

as determined by both MRI testing on November 10, 2008, and

a CT scan performed a week later on November 17, 2008.  (Jt.

Exh. 1 p. 36, 42)  Dr. Michael Hill read an MRI of Mr.

Long’s brain and sinuses in relevant part as follows:

Findings: ...However, the paranasal sinuses demonstrate
mucosal enhancement with internal fluid and soft tissue
intensity.  The frontal sinuses appear to be slightly
enlarged and the findings may represent chronic
sinusitis with mucocele formation.  Allergic fungal
sinusitis may have a similar appearance.  Further
evaluation with CT may be helpful. 

...
IMPRESSION:
                         ...
2) The paranasal sinuses demonstrate opacification
throughout the sinuses with mucosal enhancement and
findings suggesting some expansion to the frontal
sinuses. Findings may reflect allergic fungal sinusitis
or possibly chronic sinusitis with early mucocele
formation.  Further evaluation with CT recommended.
(Jt. Exh. 1 p. 36) 

Dr. James Hutcheson reported as follows the CT of the

claimant’s sinuses performed on November 17, 2008:

CT SCAN OF THE SINUSES

FRONTAL/NASOFRONTAL DUCTS:
Bilateral well aerated frontal sinuses with what
appear to be open frontal ducts.

ETHMOID SINUSES:
Ethmoid sinuses show some minimal thickening in the
ethmoids but no significant bone erosion.

SPHENOID/SELLA REGION:
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The sphenoids appear to be well aerated bilaterally.

OSTEOMEATAL COMPLEXES:
The osteomeatal complexes show a more open osteomeatal
complex on the left but no evidence of obstruction.  

MAXILLARY SINUSES:
No evidence of thickening noted in the maxillary
sinuses bilaterally.  The septem appears to be midline
with minimal deviation with some mild turbinate
hypertrophy.

ASSESSMENT:
Mild ethmoid thickening with history of chronic
sinusitis with minimal sinus disease noted today. 
(Jt. Exh.1 p. 42)

Notwithstanding Dr. Hutcheson’s wording in the CT

report that the claimant’s abnormalities were “mild” or

“minimal”, Dr. Hutcheson described Mr. Long’s condition and

his proposed surgeries as follows in an undated letter to

Dr. Ciacchella:

A CT scan was obtained due to recommendations of
Advanced Imaging where his MRI was performed as well as
findings consistent with sinusistis.  It does show
extensive sinus disease including bilateral frontal
disease, bilateral maxillary disease, bilateral ethmoid
disease with no evidence of sphenoid disease and some
turbinate hypertrophy and intranasal polyps.  I do
think there is a reasonable chance that his sinus
disease has been exacerbated by his work condition.  He
does need sinus surgery with his extensive disease
consistent with allergic fungal disease.  I would
recommend bilateral maxillary antrostomies, bilateral
ethmoidectomies, bilateral frontal sinusotomies,
bilateral middle turbinate trims and bilateral
intranasal polyp removal.  We have discussed this.  I
have given him an information sheet.  I will be happy
to schedule this if we need to in the future.  (Jt.
Exh. 1 p. 41)  

The record contains conflicting medical opinions on

whether Mr. Long’s sinusitis is related to mold exposure at

work.  Dr. Hutcheson wrote his opinion on a prescription pad
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on March 11, 2009, and stated: “I do believe Mr. Long [sic]

sinus problems are more than 50% related to his work

exposure to mold or fungus.”  (Jt. Exh. 1 p. 46)  Dr. Henry

Simmons prepared a seven and one-half page letter report

dated October 25, 2010, regarding Mr. Long’s various legal

claims and medical symptoms.  Dr. Simmons wrote as follows

relevant to the sinus and mold related aspect of this case:  

At a follow up visit on 10/31/08 with the laboratory
available, [Dr. Ciacchella] understandably decided that
the Claimant might have allergies.  He also referred
Mr. Long to an ophthalmologist due to ocular
complaints.  In addition, he ordered an MRI of the
brain given Mr. Long’s complaint of headaches and
unspecified herbicide exposure which the doctor thought
might [sic] be associated with cancer.  Although the
MRI done on 11/10/2008 revealed no cancer, it did
demonstrate extensive sinusitis compatible with either
fungal sinusitia or possibly chronic sinusitis with
mucocele formation.  It is noteworthy that the
radiologist had been told that the patient had been
exposed to “chemicals and mold spores.”  A CT study of
his sinuses was recommended by the radiologist for
“further evaluation.”  Once again, Mr. Long was to
return to regular duty.

On 11/10/2008 ophthalmologist Russ Vannorman noted the
claimants’ [sic] fears arising from his personal
research about fungal effects on the eyes.  Mr. Long
complained specifically of persistent blurred vision
and nose bleeds for a few years.  However, his visual
acuity with his glasses was relatively normal and there
was no charted finding of fungal disease.  He had last
worked on 10/21/08.

Given the MRI findings, Mr. Long was also evaluated by
ear, nose and throat specialist, Dr. James Hutcheson,
on 11/17/08 after referral by Dr. Ciacchella.  At this
visit, Mr. Long complained of headaches and sinus type
symptoms for quite sometime [sic] after “significant
exposure at work to chemicals as well as fertilizer.”
The ENT physical examination as dictated was normal
aside from potential nasal polyps.  The aforementioned
CT was apparently obtained the same day.  Although a
radiologist’s report of this study is not present, Dr.
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Hutcheson’s dictated conclusion about the study dated
11/17/08 was surprisingly limited to the following: 
“Mild ethmoid thickening with history of chronic
sinusitis with minimal sinus disease noted today.” 
From my perspective as a nonotolaryngologist, there had
also clearly been a significant improvement in the
sinusitis detected by the MRI only 7 days earlier. 
Neither severe acute nor severe chronic disease was
visible on CT that might have been anticipated from the
chronicity of the complaints.

Nevertheless, despite the CT appearance of only
“minimal sinus disease,” in a follow up letter to Dr.
Ciacchella on the same day, Dr. Hutcheson diagnosed
“extensive sinus disease” that was “consistent with
allergic fungal disease” along with nasal polyps that
he thought had a “reasonable chance” of having been
“exacerbated by his work condition.”  The doctor then
advised comprehensive surgical treatment of the sinuses
and removal of the nasal polyps.  It is my
understanding that this procedure has not been
conducted to date.  Although, there is only one office
visit to Dr. Hutcheson to my knowledge as of March of
2009, in response to a letter from Kimberly Jamison,
the doctor remained willing to indicate on a
prescription blank that “I do believe Mr. Long’s sinus
problems are more than 50% related to his work exposure
to mold or fungus.  (Jt. Exh. 1 p. 64-65)

...

IMPRESSIONS
Insufficient detail appears regarding the extent and
timing of his contact with either chemicals or molds is
available for me to draw firm conclusions about alleged
causal relationships to Mr. Long’s numerous complaints.

...

The Claimant has also likely suffered intermittently
from sinusitis while at work and while away.  The
severity of at least one attack whose onset time is
unknown to me was proven by the pansinusitis revealed
by MRI on 11/10/08.  However, by 11/17/2008 the
sinusitis had largely resolved based upon a CT scan
that day apparently as interpreted by Dr. Hutcheson. 
Furthermore, there was little evidence of residual
disease.

Irrespective of cause, many people experience acute
flares of allergic disease, rhinitis, sinusitis, and
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rashes if exposed to allergens or irritants.  As noted
by Dykewicz, upper airway problems can be caused by
allergic, non-allergic, infectious, hormonal,
occupational, and other factors.”  [sic] One cannot
determine the cause without reliable, objective
information.  Mr. Long has had no allergy testing to my
knowledge.  No culture or allergy tests have been
obtained that specifically link a single acute flare to
anything present at the plant much less specific to the
plant.  Exposure to molds like those reported in the
trailer is ubiquitous.  Molds and dusts at the plant
and elsewhere may have exacerbated his upper airway and
skin at times.  Because a number of widespread airborne
molds and irritants aggravate upper airway diseases in
some, sensitive persons should avoid them to the extent
reasonably possible.  In areas where they are
especially prevalent, it is appropriate to wear
respirators that exclude particulates to an acceptable
degree.  When Mr. Long did so, there was a reduction in
his symptoms.  In like manner, persons with sensitive
skins should avoid potential irritants and allergens
when possible and when not, [sic] use effective barrier
techniques to reduce contact.

Based upon the literature there is insufficient
information to conclude that Mr. Long has either
chronic infectious sinusitis or chronic allergic fungal
sinusitis that can be attributed to mold at his
worksite.  Chronic infectious sinusitis is more often
caused by bacterial infections than fungal infections
according to Dykewicz.  There are no cultures from Mr.
Long’s sinuses to review in his case that might support
either bacterial or fungal infection.  Dykewicz also
notes that allergic fungal sinusitis can result from
hypersensitivity or allergy to particular fungi. 
However, there is also insufficient information to
diagnose this condition in Mr. Long.  In point of fact,
Kuhn et al. note that there are five major and six
minor ones that are useful to diagnose allergic fungal
sinusitis.  Mr. Long has equivocally exhibited only two
of the five major criteria and none of the six
associated criteria.  In any case, allergic fungal
sinusitis is a relatively rare cause of chronic
sinusitis as note [sic] by Campbell et al. who note
this condition occurs in only 5 to 10% of adults with
chronic sinusitis.  (Jt. Exh. 1 p. 66-67)

The Commission has the duty to resolve conflicting

medical evidence, including medical testimony.  Maverick
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Transportation v. Buzzard, 69 Ark. App. 128 (2000).  The

Commission may review the basis for a doctor’s opinion in

determining its weight and credibility.  Id.  When medical

opinions conflict, the Commission may resolve the conflict

based on the record as a whole and reach the result

consistent with reason, justice, and common sense. 

Barksdale Lumber v. McAnally, 262 Ark. 379, 557 S.W.2d 868

(1977).  A physician’s special qualifications and whether a

physician rendering an opinion ever actually examined the

claimant are factors to consider in determining weight and

credibility.  Id.

In the present case, I accord greater weight to the

opinions and impressions of Dr. Simmons than those of Dr.

Ciacchella with regard to whether, based on the information

available to each physician and to this Commission, Mr.

Long’s sinus problems are or are not related to mold

exposure to work.  There is no dispute, as Dr. Simmons

noted, that there have simply been no cultures or other

applicable tests performed to determine whether Mr. Long in

fact has fungal sinusitis as opposed to any of the other

types of sinusitis.  In fact, Weyerhaeuser offered to pay

for a procedure that would determine whether or not Mr. Long

in fact has fungal sinusitis, and Mr. Long declined

Weyerhaeuser’s offer on more than one occasion.  (T. 42-44) 

Furthermore, I find credible Dr. Simmons’ explanation that,

according to the applicable literature, there are five major
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criteria and six minor criteria useful to diagnosing fungal

sinusitis, and Mr. Long has only equivocally exhibited two

of those eleven criteria.  (Jt. Exh. 1 p. 67)  Finally, I

also find credible Dr. Simmons’ explanation that allergic

fungal sinusitis is a relatively rare cause of chronic

sinusitis.

In contrast, Dr. Ciacchella has offered no explanation

on what medical or scientific basis that he concluded that

Mr. Long’s sinus problems are related to exposure of mold

and fungus at work.

In summary, the evidence regarding the rarity of fungal

sinusitis as a cause of chronic sinusitis, the evidence that

Mr. Long only exhibited two of 11 diagnostic criteria for

allergic fungal sinusitis, and the lack of any cultures

establishing the presence of fungal sinusitis

notwithstanding Weyerhaeuser’s offer to pay for the

procedure persuade me that Dr. Simmons was correct in

concluding that there is insufficient credible information

in this case to conclude that Mr. Long has either chronic

infectious fungal sinusitis or chronic allergic fungal

sinusitis that can be attributed to mold at his work site.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employee-employer relationship existed between
the parties at all relevant times until the last
date of the claimant’s employment in October of
2008.
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3. The claimant has failed to establish by a
preponderance of the evidence that he has
sustained compensable bilateral carpal tunnel
syndrome. 

4. The claimant has failed to establish by a
preponderance of the evidence that he has
sustained compensable upper extremity or lower
extremity peripheral neuropathy as a result of
exposure to heavy metals at work. 

5 The claimant has failed to establish that he
sustained either a respiratory abnormality or an
eye abnormality as a result of exposure to spray
chemicals at work.

6. The claimant has failed to establish by a
preponderance of the evidence that he sustained
either a lung abnormality, an eye degeneration, or
fungal sinusitis as a result of exposure to mold
in his work environment.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, denied in its entirety. 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


