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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. GOO9627

C.J. LINDERMAN, EMPLOYEE CLAIMANT

BOBBY KENNEDY CONSTRUCTION COMPANY,
EMPLOYER                                               RESPONDENT 

ACCIDENT FUND INS. CO. OF AMERICA,                                
INSURANCE CARRIER                                      RESPONDENT
                                     

OPINION FILED OCTOBER 6, 2011 

Hearing held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in
Batesville, Independence County, Arkansas.

The claimant, pro se, appeared at the hearing.   

The respondents were represented by Mr. J. Matthew Mauldin,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE     

     A hearing was held on October 5, 2011, in this matter

pursuant to Dillard v. Benton County Sheriff’s Office, 87 Ark.

App. 379, 192 S.W. 3d 287 (2004), to determine whether the above-

referenced matter should be dismissed for failure to prosecute

pursuant to Arkansas Code Ann. §11-9-702, and Commission’s Rule

099.13. 

     The record consists of the transcript of the October 5, 

2011, hearing and the documents contained therein. 

                           DISCUSSION

     The claimant filed a Form AR-C with the Commission on or

about November 3, 2010, alleging that he sustained a compensable
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back injury on September 1, 2010, while working for the

respondent-employer.  According to this claim form, the claimant

stated that while driving a dump truck, he began having severe

back pain.  

     Respondents controverted the claim in its entirety,

asserting that the claimant’s condition was not work-related.  No

benefits were ever paid on this claim.  

     On or about December 8, 2010, the claimant’s former attorney

requested a hearing on the issues of “compensability and medical

treatment.”  Therefore, the Commission mailed Prehearing Notices

and Questionnaires to the parties on December 10, 2010.   The

parties filed responsive pleadings, and on January 14, 2011, the

Commission sent a Notice wherein a Prehearing Telephone

Conference was scheduled for February 28, 2011, at 12:00 noon.

     The respondents advised the Commission in a letter dated

February 23, 2011, that the parties had reached a settlement in

this matter.  As result, the Prehearing Telephone Conference

scheduled for February 28, 2011, was canceled.  The respondents 

further advised that the parties were in the process of resolving

a potential subrogation interest.  Therefore, on February 23,

2011, the file was returned to the Commission’s general files.

      Subsequently, the claim was set for a joint petition

hearing on March 9, 2011.  However, in a letter dated March 7,

2011, the claimant’s former attorney advised that the claimant
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did not wish to settle his claim.  His former attorney also

advised that a conflict of interest had arisen in the matter and

moved to withdraw from representation of the claimant.  On March

8, 2011, the Commission entered an Order allowing the claimant’s

attorney to withdraw as attorney of record.  No lien was

asserted.  The claim was again returned to the Commission’s

general files at that time.   

     Since that time, no action whatsoever has been taken by the

claimant to pursue his claim for initial benefits in this matter.

     On August 5, 2011, the respondents filed with the

Commission, a Motion to Dismiss for Want of Prosecution and Brief

in Support of said Motion, with a certificate of service to the

claimant.  

     The Commission sent a Notice to the claimant on August 9,

2011, advising of the respondent’s motion and deadline of fifteen

days for filing a Response.  

     On August 19, 2011, the claimant filed a letter with the

Commission, objecting to the dismissal of his claim.  Therefore,

Prehearing Notices and Questionnaires were sent to the parties on

August 19, 2011.  However, the claimant failed to submit a

responsive filing.  

     Therefore, in a letter of September 12, 2011, the Commission

advised (by way of certified mail) the parties that the matter

had been set for a hearing on the respondents’ Motion to Dismiss. 
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This hearing was scheduled for October 5, 2011, at 11:00 a.m.,at

the Old Post Office Building, Second Floor Courtroom, at 368 East

Main Street, in Batesville, Arkansas.

     A hearing was in fact conducted on October 5, 2011, on the

respondents’ Motion to Dismiss.  The respondents appeared for the

hearing through its attorney.  The claimant also appeared at the

hearing.  At the time of the hearing, he objected to the

dismissal of his claim.  The claimant cited several personal

reasons for not prosecuting his claim.  These included, but were

not limited to, the recent illness and death of the mother, and

him being the caretaker for his elderly father.

     A review of the evidence shows that the claimant has failed

to pursue this claim for initial benefits.  However, the claimant

presented extenuating circumstances for his failure to prosecute

his claim.       

     Therefore, after consideration of the evidence presented, I

find the respondents’ Motion should be denied at this time.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW

    1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of this claim.

2.  The respondents filed a Motion to Dismiss for       
    Want of Prosecution on or about August 5, 2011.

     3.  The claimant has objected to the dismissal of his claim.

     4.  At this time, the claimant has shown good cause for his
         failure to prosecute his claim. 

5.  That respondents’ Motion to Dismiss is hereby       
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    denied at this time.
    

                             ORDER

     Based upon the foregoing Findings of Fact and Conclusions

of Law, I find that the respondents’ Motion to Dismiss should be

denied at this time. 

     IT IS SO ORDERED.

     

_________________________
CHANDRA HICKS
ADMINISTRATIVE LAW JUDGE
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