
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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DIRK LAWHON, EMPLOYEE CLAIMANT

GEORGIA-PACIFIC CORPORATION,
SELF-INSURED EMPLOYER RESPONDENT NO. 1

SEDGWICK CLAIMS MANAGEMENT SERVICES (TPA),
INSURANCE CARRIER RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED FEBRUARY 15, 2011

Hearing before Administrative Law Judge Barbara Webb on November 17, 2010,
in Monticello, Drew County, Arkansas.

The claimant was represented by Mr. Michael W. Boyd, Attorney at Law, Pine Bluff,
Arkansas.

Respondents No. 1 were represented by Ms. Susan Fowler, Attorney at Law, Little
Rock, Arkansas.

Respondent No. 2, The Death and Permanent Total Disability Trust Fund, was
represented by Ms. Christy L. King, Attorney at Law, Little Rock, Arkansas. 

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on November 17, 2010, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on August 19, 2010.  The Pre-hearing Order set forth the stipulations offered

by the parties and outlined the issues to be litigated and resolved at this hearing.

A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the

hearing record.  The following stipulations as submitted by the parties in the Pre-

hearing Order are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim. 

2.  The employer/employee relationship existed on June 30, 2004, when

the claimant sustained a compensable injury to the thoracic spine.

3. The claimant’s earned sufficient wages at the time of his injury to

entitle him to the maximum compensation rate of $453.00 for

temporary total disability benefits and $340.00 for permanent partial

disability benefits.

By agreement of the parties, the issues to be determined are:

1. Claimant’s entitlement to additional temporary total disability benefits

to a date yet to be determined.

2. Claimant’s entitlement to permanent and total disability benefits, or

alternatively, claimant’s entitlement to wage loss.

3. Claimant’s entitlement to additional medical benefits.

4. Claimant’s entitlement to travel expenses.

5. Controversion and attorney’s fees.

6. All other issues are reserved.

The record consists of a three volume transcript of the November 17, 2010

hearing, consisting of the testimony of Dirk Lawhon, Rob Thornton, Alisha Whaley,

Fernando Roncal, Jamie Lawhon, and all documentary evidence consisting of

Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit No. 1 (Medical
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Reports with Index); Claimant’s Exhibit No. 2 (Non-Medical Evidence); Claimant’s

Exhibit No. 3 (Deposition of Brent Sprinkle); Claimant’s Exhibit No. 4 (Medical

Summary); Respondents’ No. 1 Exhibit No. 1 (Medical Evidence Abstract);

Respondents’ No. 1 Exhibit No. 2 (Medical Evidence with Index); and Respondent

No. 2 Exhibit No. 1 (Letter from Christy King). 

CONTENTIONS

The claimant contends he was injured in the course and scope of his

employment and as a result of those injuries, he was required to seek medical

services.  The claimant contends he has been denied medical treatment and

temporary total disability benefits.  The claimant contends he is permanently and

totally disabled.  If the issues of permanency are found to be premature, the

claimant would reserve the issue.

Respondents No. 1 contend that they accepted an injury to claimant’s

thoracic spine occurring on or about June 30, 2004, and that all appropriate

benefits for the accepted injury have been paid.  Respondents No. 1 contend that

the claimant’s most recent need for medical treatment of his thoracic and cervical

spine is unrelated to his compensable injury of June 30, 2004.  The compensable

injury is not the major cause of any disability alleged by the claimant or the major

cause of his need for additional medical treatment. 

Respondents’ No. 1 further contend that in light of the November 4, 2010

letter from Dr. McHugh and additional medical note from October 26, 2010, the

claimant has not reached maximum medical improvement and is currently
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undergoing medical treatment which is causing improvement in his condition.  They

further contend that there has been no permanent disability rating assigned and any

consideration of permanent total disability and wage loss are premature. 

The Death and Permanent Total Disability Trust Fund (Trust Fund) contends

that if the claimant is found to be permanently and totally disabled, the Trust Fund

stands ready to commence weekly benefits in compliance with Ark. Code Ann. § 11-

9-502.  Therefore, the Trust Fund has not controverted the claimant’s entitlement

to benefits.

FACTUAL BACKGROUND

Dirk Lawhon is 46 years old (dob 9/15/64).  He was employed by Geogia

Pacific (“GP”) for nineteen years, from 1989-2008.  He graduated high school and

received an associates degree in Boot and Saddle Making.  He testified that he

worked in the boot and saddle making business until 1989.  He also worked at

feedlots, sale barn, and ranches as a cowboy. 

He began working at GP in an entry level job and was eventually promoted

to an area operator in the power plant, the highest level position he could hold in

the power plant.  He testified that he can no longer perform the regular duties of an

area operator.  He talked with the safety man for GP about less physical jobs, but

was told that there were no positions.  He explained he was ultimately terminated.

He has not worked since his termination at GP.  He receives social security

disability and Medicare. 
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Lawhon testified that he was hurt while using an iron rod to keep the bark

going into the bark feeder.  He testified that he felt like he had pulled a muscle or

tore something in the base of his neck and shoulder blades.  He felt a very sharp

pain.  He got down off the feeds and laid down on the floor in an area that had air-

conditioning.  He reported the injury to David Harris, his supervisor.  He went to see

the mill nurse the next morning.  He was sent to Dr. Mallow at the Family Clinic of

Ashley County.  Mallow told him to go home and drink an box of beer and that he’d

be all right the next day.  He then sought treatment with Dr. Gresham.  He was

given medication and shots in his back.  He was taken off work and underwent

physical therapy for a work-hardening program to strengthen the rhomboid muscles

in his back.  He explained that his condition improved and he returned to work.  He

underwent an MRI, but it did not show anything.   Although he returned to work, he

was unable to perform all of the tasks which required physical labor. He explained

that his crew carried him by letting him perform the less physical duties.  He began

seeing Dr. Gresham again in 2005 and was ultimately referred to Dr. Sayre, a

neurosurgeon.  He was sent to Dr. Sprinkle and did not undergo surgery.  He

continued to receive treatment in 2005-2006.  Dr. Sprinkle would do manual

manipulations of his neck and back and administered trigger-point injections In

2006, he underwent an independent medical examination by Dr. Wilbourn.  He

recommended another MRI.  He was given steroid injections by Dr. Sprinkle.  He

was scheduled for a  Functional Capacity Evaluation, but did not go because he

was hurting too bad.  When GP refused to pay for any more medical treatment, he
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tried to get treatment at his own expense.   He saw Dr. Thompson and was referred

to Dr. Forte.  He received facet injections and was referred to Dr. McHugh.  He

underwent neck surgery in 2009.  He testified that the first round of Botox injections

helped him regain some movement in his neck.  He has not improved to the extent

that he could perform the job duties of the area operator at GP.  Lawhon testified

that he could not perform any of the type of work he had previously due to his

physical limitations. His normal day consists of taking a hot shower where he

performs his neck exercises.  He also does other exercises such as riding a

stationary bike, walking on a walking machine, and some stair exercise.  He then

has to lay down with an ice pack on his neck for an hour to an hour-and-a-half.

After he finishes his exercise, he does what he can to help clean up around the

house.  He explained that he has a lot of pain and muscles spasms in his neck all

day, every day.  He takes a lot of medication.  He also goes to the physical

therapist.  He is currently undergoing Botox injections which is being paid by his

wife’s health insurance.  He can no longer mow the lawn due to the vibration in the

riding mower,

On cross-examination, Lawhon denied that he told Dr. Sprinkle on March 17,

2006, that his pain was resolved.  He admitted that he did not seek treatment for a

period of time.  His last day at GP was January 15, 2008.  He has not made any

efforts to return to work within his restrictions.   He receives a disability check from

GP and Social Security disability.  Lawhon testified that he has not suffered any

other traumatic event that resulted in injury since his on-the-job injury.  
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Rob Thornton testified that he worked with Lawhon as an area operator in

the power plant.  Thornton testified that Lawhon was a hard worker.  He explained

that the work was very physically demanding.  He testified that after the incident,

Lawhon was working with pain which steadily worsened.  Lawhon could not turn his

head and there was swelling in his neck, shoulders, and back.  After time, Lawhon

positioned his head “cocked down”.   He explained that the crew would “carry” him

and put him in the lighter duty jobs.

Alisha Whaley testified that she worked as an area operator with the

claimant at GP.  She testified that she was out on maternity leave when Lawhon

was injured.  When she returned, she observed a big difference in Lawhon.  She

testified that they would let him work on the less demanding jobs.  She never

noticed a distinct improvement in his condition.  She testified that they had since

made repairs to the bark feeder since the claimant’s injury, but that the job is still

a very physically demanding job. 

Fernando Roncal testified that he also worked as an area operator with the

claimant at GP.  He testified that after the incident, the claimant was not able to

move like he did before and seemed to less alert due to the medications that he

took.  He was also the Chief Shop Steward and was involved in a dispute between

the claimant and the company concerning his termination letter.  He testified that

the company wanted Lawhon to have an FCE and Lawhon wanted to see a doctor.

He explained that Lawhon had requested to see the paperwork where Sprinkle had

ordered the FCE but they did not produce any paperwork that said anything about
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an FCE.  He recalled that Lawhon was told that he would be resigned or terminated

if he did not go to the FCE.  He recalled that Lawhon was given ten days to either

resign or show up for the FCE. 

Jamie Lawhon testified she is the wife of the claimant.  She testified that he

was awarded social security disability benefits in either 2008 or 2009 and receives

$2,100.00.  He also receives Medicare benefits.  He also receives a disability

benefit from GP of approximately eight or nine hundred dollars per month.  She is

also employed at GP.  She testified that her husband’s condition improved after the

surgery but that since that time it is progressively worse and worse.

Medical records reflect that the claimant sought medical treatment for

continuing neck problems after his on-the-job incident in 2004.  While the initial MRI

was normal, the claimant’s symptoms continued to worsen despite the conservative

treatment of medication, physical therapy, and injections.  The claimant eventually

underwent a anterior cervical diskectomy and fusion on May 8, 2009.   

  FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed on June 30, 2004, when

the claimant sustained a compensable injury to the thoracic spine.

3. The claimant’s earned sufficient wages at the time of his injury to

entitle him to the maximum compensation rate of $453.00 for
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temporary total disability benefits and $340.00 for permanent partial

disability benefits.

4. The claimant has proven by a preponderance of the evidence that he

is entitled to additional temporary total disability benefits from the

date last paid to a date yet to be determined.

5. The claimant has proven by a preponderance of the evidence that he

is entitled to additional medical treatment and associated travel.

6. In light of the recent medical opinions that the claimant has not

reached MMI, it is premature to consider any claim for wage loss

and/or permanent and total disability benefits. disabled in that he has

been released to return to light duty work.

7. Controversion and attorney’s fees.

DISCUSSION

In the instant case, it has been established that an incident involving the

claimant occurred at work.  In a workers’ compensation case, a claimant must prove

a causal connection between the work-related accident and the disabling injury.

Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).   This is

not a case where the claimant must prove that the injury had to be the major cause

of the need for the medical treatment in order for it to be covered by workers’

compensation.  That analysis is not applicable since this is a case involving a

specific injury and request for medical treatment and temporary total disability

benefits as opposed to a gradual onset injury or an award of permanent disability
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benefits.   See, Farmland Ins. Co. v. DuBois, 54 Ark. App. 141, 145, 923 S.W.2d

883, 885 (1996).  The determination of whether a causal connection exists is a

question of fact for the Commission to determine.  Jeter v. B.R. McGinty Mech., 62

Ark. App. 53, 968 S.W.2d 645 (1998).

In the instant case, there is no evidence that the claimant had prior  problems

with his neck or any subsequent traumatic event.  Medical opinions addressing

compensability must be stated within a reasonable degree of medical certainty. Ark.

Code Ann. § 11-9-102(16)(B)(Repl. 1996). The Arkansas Court of Appeals has

held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

In the instant case, there is conflicting medical opinions concerning whether

the work-related injury of 2004 was the cause of claimant’s need for the surgical
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procedure and medical treatment in 2008-2010.  Sprinkle opined that it would be

too speculative to conclude that the treatment was related to the 2004 injury.

However, Dr. McHugh opined that the surgical procedure was reasonable and

necessary treatment related to the work incident.  In light of the findings in the

second MRI, the review of all of the medical history in this case, and the continuing

symptoms despite conservative intervention, I find that the claimant has proven by

a preponderance of the evidence that the work-related incident was the cause of

the need for his medical treatment.  I further find that claimant has proven that the

medical treatment to his neck from the date of the incident to the date of the hearing

was reasonable and necessary treatment.   

In the instant case, claimant testified that he has not been able to work from

the date of his termination in 2008 until a date yet to be determined. The claimant

is entitled to temporary total benefits during his healing period or until he returns to

work. Ark. Code Ann. § 11-9-521(a)(Repl. 2002); Wheeler Constr. v. Armstrong, 73

Ark. App. 146, 41 S.W.3d 822 (2001).  The healing period is defined as that period

for healing the injury, which continues until claimant is as far restored as the

permanent nature of the injury will allow.  Nix v. Wilson World Hotel, 46 Ark. App.

303, 879 S.W.2d 459 (1994).  In the instant case, the claimant remains in his

healing period and has not returned to work.  Based on the preponderance of the

evidence, I find that the claimant is entitled to temporary total disability benefits

from the date of his termination until a date yet to be determined.   

CONTROVERSION AND ATTORNEY’S FEES
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Based on my review of the evidence in this case, I find that respondents

have fully controverted payment of additional temporary total disability benefits.

Claimant’s attorney is entitled to a statutory attorney’s fee on the disability  benefits

awarded herein.

AWARD

The respondents are hereby directed and ordered to pay benefits and

attorneys fees in accordance with the findings of fact and conclusions of law set

forth herein. All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. §

11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


