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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                    CLAIM NOS. F810459 & F901641

CARL LASHLEY, 
EMPLOYEE CLAIMANT

INTERSTATE BRANDS CORPORATION, 
EMPLOYER RESPONDENT

ACE AMERICAN INSURANCE COMPANY,
INSURANCE CARRIER/TPA                                  RESPONDENT

                 OPINION FILED JULY 15, 2011                      
     
A hearing was held before Administrative Law Judge Chandra Hicks, 
in Mountain Home, Baxter County, Arkansas.

The claimant was represented by Mr. Frederick S. “Rick,” Spencer, 
Attorney at Law, Mountain Home, Arkansas. 

Respondents were represented by Mr. Eric Newkirk, Attorney at
Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on April 20,

2011, in Mountain Home, Arkansas.  A Prehearing Telephone

Conference was conducted in this case on January 24, 2011.  A

Prehearing Order was entered in this claim on that same date. 

This Prehearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and the parties’respective

contentions.

     The following stipulations were submitted by the parties,

either pursuant to the Prehearing Order or at the start of the

hearing.  The following stipulations are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including on or about August 8,

2008, as well as on September 28, 2008.

     3.  The parties stipulated that the claimant’s average at

the time of the alleged incidents was $256.00.  His temporary

total disability rate is $171.00, and is temporary partial

disability rate is $154.00.    

     4.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.    

     5.  These claims have been controverted in their entirety.

6.  The parties agreed that if the claimant’s wife, Cheryl

Lashley, was called as a witness, she would corroborate the

claimant’s testimony concerning his health problems and things of

that nature.

     By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1. Constitutional issues.  (At the time of the hearing, the

the claimant withdrew this issue).   

2. Compensability of the claimant’s alleged back injury.

3. Entitlement to reasonable and necessary medical

treatment.

4. Temporary total disability  benefits,(dates to be

provided at a later date).  At the time of the hearing, the
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claimant reserved this issue.

5. Entitlement to an impairment rating by Dr. Briggs.

6. Controverted attorney’s fee.

    The claimant’s and respondents’ contentions are set out in

their response to the Prehearing Questionnaire.  These are hereby

incorporated herein by reference. 

The documentary evidence submitted in this case consists of

the hearing transcript of April 20, 2011, and the documents

contained therein. 

The following witnesses testified at the hearing: Tony Robert

DeWeese, the claimant, James C. Snedecor, and Frank Drewery. 

                             DISCUSSION

      Tony Robert DeWeese was called as a witness, on behalf of the

claimant.  As of the date of the hearing, Mr. DeWeese served as

pastor of Hilltop Baptist Church, which is located in Oakland,

Arkansas. Pastor Dweese testified that Oakland is a suburb of

Mountain Home.  

     He has known the claimant six or seven years, prior to 

August 8th, or September of 2008 incident.  Pastor DeWeese denied

that he ever previously notice the claimant having any kind of

problems, walking with a cane, or things of that sort.  He 

described the claimant as being “a man on the go.”

     Pastor Deweese testified that the claimant did volunteer work

around the church every time they had a workday at the church.  He

testified:
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A. When I first met Carl, he was a man on the go.  Just --
you would count on him.  If Carl wasn't there, you'd better
call to find out why Carl wasn't there.  After this accident,
it was -- Carl still -- he might come, but then we'd have to
ask him -- he was like just limping around, said, Carl, just,
look, you need to just take it easy, take a -- you need to
take a break, you need to get checked out, that kind of thing.
And he’s stubborn -- a lot of times, we have on our -- the
porch going into the church a bench, and a lot of times, we
just have to almost force him to sit up there because it'd
hurt him to even just lift anything, and -- and we'd say,
Carl, you don't have to feel bad to not help right now, you
need to get checked out, I mean, and every time, it seemed
like it was -- it was increasing.  It was -- wasn't like
something -- a flare-up that would go away.  It was like his
-- whatever was bothering him was -- was on the -- you know,
was getting worse.  And that's been the pattern even up to
today.  There's times we've even had, you know, certainly, in
the church environment, we believe in prayer, and there's
times again we've just had special prayer for Carl -- Carl as
well as others as well, but so the difference before -- excuse
me, I've had something -- before this accident and now is two
different men.  Same man in the heart but the body's willing
but the flesh is weak kind of thing.  We just -- we just feel
concern for Carl.  We want to see him get fixed up.  Because
there's something obviously wrong.  We're not -- I'm not a
doctor, but I know that Carl needs -- needs some medical
attention. 

Q. Do you believe he's having severe pain with this problem?

A. Oh, absolutely.

Q. Why do you believe that?

A. Sometimes, he has to come in, we help him -- either you
-- there's two steps up to the porch with a long, a handicap
ramp.  If he doesn't kind of cripple up the ramp, there's
almost -- we have to help him get up the two steps up to that
level, then he has to sit down, and then he's walking in a
twisted type of contorted way, and he's getting more and more
bent over -- Carl, you know, you don't have to be a tough guy,
you need to -- it's okay to admit that you need, you know,
Carl, he's, and in a nice way, he's thick headed, yeah.

     Pastor DeWeese testified that in addition to seeing the 

claimant during a workday at the church, he would see the claimant
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on Sunday morning and Wednesday night.  He also testified that

there were times that they went fishing together.   

      Upon cross examination, Pastor DeWeese admitted that when the

claimant worked for Interstate Brands, at different times, he

worked on Sundays and would sometimes not be present for church on

Sunday for him to observe the claimant.  

     The claimant gave testimony during the hearing.  He stated

that IBC stands for Interstate Bakeries Corporation.  According to

the claimant, he worked as a serviceman for them.  The claimant

pulled up product in the back of stores and on displays, put them

on display and made special deliveries.  He agreed that he 

delivered bread products, cakes, or whatever needed to be

delivered.  He covered the Mountain View, Arkansas, south Flippin,

Yellville, Ava, Missouri, and Gainesvilles areas.  He worked only

two days a week.  According to the claimant, he delivered to 

grocery stores, restaurants, drive-ins, or a special event where

they had a barbecue.  

     He testified:

Q.   Carl, I want you to tell the Judge what happened on or
around August the 8th of <08.  That was the first injury,
right?

A. Yes.  It's the first time that I'd had any problem.  Go
ahead and tell you it was 3:00 in the morning, 3:30, I was
making a call at Harp's Grocery here in Mountain Home.  I
stepped out of the car or out of the vehicle, which is a
truck.

Q. Step van?
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A. It's a delivery.

Q. Step van?

A. Regular delivery truck, bread -- bread truck.  And I
stepped out and it was moist on the blacktop.  I slipped.
When I stepped down, I had slipped and fell on my left side.
And I laid there for a minute.  I couldn't believe what I'd
done, but, anyway, I got up and started in the store.  Well,
I -- I thought I'd hurt myself.  I probably pulled a muscle.
So I went ahead and made the account.  And the next account
was Wal-Mart, and at Wal-Mart, well, I was feeling pretty bad
so I 
-- I went back to Wal-Mart for -- the drug place and got some
pain relief and -- ibuprofen.  So I took that, made it through
the day.  I think it was Tuesday.  That was on a Sunday.  On
a Tuesday, I went to the doctor.  I wasn't doing too good.
And they gave me a shot of cortisone, which relieved it.
Well, that lasted for a couple of three days.

Q. Apparently around that time, too, you got a CT scan --
you have a pacemaker; is that right?

A. Yes, uh-huh.

Q. So you can't have an MRI.

A.   No.

     However, the claimant admitted to undergoing a CT scan after

the first incident.  

     Regarding the September 28, 2008 incident, he explained:

Q. And that's when you had the injury, stocking bread?

A. Down at Mountain View.

Q. What happened?  Tell the Judge about that.

A. I was about through with an account which large -- large
trays of bread or stacked product on it, and I was on the last
tray and I'd been there for about an hour and a half. I turned
around and picked up four loaves of bread and turned around to
put them on the shelf, and I hit the shelf, and down I went.
I just -- I fell down.  I laid there in the floor and I said,
well, what the world happened, what was that, something.
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About that time, I had a terrific pain down my back.  So I
grabbed ahold of the shelving, pulled myself up, started to
stand up, turned loose, down I went again.  There was an
employee at Wal-Mart 20, 30 foot from me there, and I asked
him to come up and help me up.  So he come up and helped me
up, turned me loose, down I went.  I couldn't stand up.  So I
said give me -- give me a cart, I need to get to the
telephone, I’m hurt.  I don't know, I think maybe I broke my
hip or what I've done, but I've got a pretty good injury here.
It was so much pain I couldn't hardly stand it.  So I got to
the telephone.  They got me in one of their electric carts,
got up -- I called in to the office in Mountain Home.  I was
in Mountain View and I called here in Mountain Home.  They
couldn't get ahold of the supervisor or anybody else, and I
said, well, I can't drive.  I'd already -- they'd taken me out
there and tried to get me in the truck and I couldn't drive.
I couldn't even -- they couldn't even get me up in the truck,
I was a-hollering like a wild pig, it was hurting so bad.  I
said, I've got to have somebody come and get me and bring the
truck in or whatever.  So that's what they done.  There's a
driver, James.  He's here today, James and his wife -- the
wife come down with his own personal vehicle, their pickup,
picked me up.  James drove the truck back and brought me into
the emergency room here in Mountain Home.  I was there at
Mountain Home until Wednesday.  I was in terrible pain,
couldn't even put a sheet on my toes.  Well, we don't have
neurologists here in Mountain Home.  Happened to be that on
Wednesday, I was there Sunday, now, I laid there until
Wednesday, nobody even wanted to touch me, they didn't know
what to do or anything else.  The neurologist out of
Springfield, Dr. Briggs, was in.  He looked at my CAT scan and
everything and he said we've got to get you to Springfield,
said you -- said you're in a lot of pain and said you've got
a broken disk there in your -- in your spine.  So, anyway, he
said, I'm going to put you in a -- get you into Spring -- this
is about 2:00 in the afternoon, said I'll get you into
Springfield and schedule for surgery in the morning, which
will be Thursday morning.  So this --

Q. So that would be October 2nd of <08; is that right?

A. Yeah.  Correct.

Q. Okay.

A. So this is how that all ended up that I had surgery on my
-- on my spine, on my back.  A piece of vertebrae had broke
off and had the nerve in my legs clear down to my toes to the
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bottom of my foot had -- was pinching that --

Q. You had a second surgery by Dr. Briggs on the 13th of
October; is that right?

A. The next year.

Q. Okay.  And tell us about that, what was the second
surgery about?

A. Well, it was -- I was doing pretty good, went along for
a while, and I just kept getting worse, kept getting worse,
and a pain going down my leg again and -- and so I go in and
he said, yeah, said you've got something loose there.  So I
had the second surgery and it's cartilage, a piece of
cartilage was loose and it pinched the nerve again.  And so I
was in for surgery the second time.  That's how come me to
have that the second time.

     The claimant denied ever having any back injuries in all of

his life. According to the claimant, he worked for the milk

industry/Hiland Diary for 43 years, and never had any problems with

his back. However, the claimant admitted to having had heart-

related problems.

    He agreed that he is asking for that the treatment by Dr.

Briggs be paid by the insurance company.  The claimant further

agreed that he is asking that he be entitled to the impairment

rating that Dr. Briggs gave him, and that he be allowed to continue

to treat with him.              

     According to the claimant, his condition is worse.  He last

treated with Dr. Briggs a couple of days before the hearing.  The

claimant agreed that after his surgeries, Dr. Briggs found a

herniated disk.  He denied that he was aware that he had arthritis

in his back.    
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     The claimant agreed that prior to going to work as a driver

for IBC, he had to pass a physical.  He stated that he was

evaluated by a doctor in town. The claimant denied having

complained during any of these physical exams of any back problems.

He denied having previously used a cane. However, the claimant

testified that during the last six weeks, he has used a cane. 

     On cross examination, the claimant admitted that the 

September 28th incident took place at Walmart.  He testified:

Q.   Okay.  You indicated that -- I think you told me in your
deposition that you were simply holding two bags of bread in
each hand and putting it on a shelf and then you finished that
and your leg gave out and you fell; is that right?

A.   I turned around and laid them on the shelf and down I
went.

Q.   And you're not thinking there's anything to do with the
weight of that bread or anything that had anything to do with
your falling.

A. No.  I -- it could have been that I twisted or something.
When I turned around, could have twisted my back.  No, I'm not
saying the weight of the bread, no.  

Q. You really don't know why you fell, do you?

A. That's correct.  I thought I broke a hip.

Q. Right.  You --

A. I thought I'd fell and I'd broke a hip when I fell.

Q. I think you described it I think at one point as just
your legs went out from under you or you leg went out from
under you, it just gave out; is that correct?

A. Well, yeah, I hit the ground, hit the floor.

    The claimant agreed that later a doctor told him he had a
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chipped vertebrae.  He agreed that prior to September 28th, he had

problems that he related back to the August incident.  

     Regarding the August incident at Harp’s, the claimant 

testified:

Q. Okay.  With regard to that August incident, how good is
your memory of that incident and when it occurred?

A. How good is my memory of that?

Q. Yes, sir, and when it occurred.  

A. Well, I -- I know when I stepped out, I knew I fell.
When I got up, as I said, I thought I'd pulled a muscle and it
was in my groin and I thought pulled my -- down my leg.

Q. And you said -- I think you said -- you've described it
as getting out of the truck and slipping on the wet pavement.

A. I -- yeah, right.  Coming out of the truck, stepped down
and hit the wet pavement, slick, went out from under me and
down I went.

Q. And as far as when that occurred, we've changed it a
little bit today.  I think you initially had said August 10th,
which I've looked at my calendar and August 10th was a Sunday,
and you typically work Sundays.

A. Yes.

Q. Coming in here today, though, you've changed that now to
August the 8th, which would have been a Friday.  Would you
have been working that Friday?  

A. Well, hey, I've worked seven days a week.  I've worked --
and that particular week, I couldn't tell you.

Q. Okay.  

A. And I'm being honest with you.

Q. Sure.

A. I couldn't tell -- I couldn't tell you with going back
over the time cards or my time card and with the company.
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Q. Okay.  

A. They would have that record.

     Upon being questioned regarding a recorded statement that he

gave to Frances Brown within a month of the September incident, the

claimant explained:

Q. Well, actually, you gave this statement to Frances within
a month, within a little less than a month.  You're alleging,
there’s a September 28th incident, we know that, and, you
know, on October 20th, which is less than a month later, you
told her that you had stuff going on that happened three or
four weeks earlier, which would have been in early September.

A. Yeah.  Well, you must -- you must realize at this time if
you look at it, I just had surgery and I was on drugs and --

Q. Okay.

A. -- and a lot of pain at that time.

     He agreed that when he began treating with Dr. Paden, one of

the main symptoms that he was having was some left groin

discomfort.  The claimant stated:

Q. Okay.  Had you ever had anything like that in your hip or
groin at all before this 2008 time frame?

A. Not that my -- I can't recollect ever having any kind of
pain of the back or injury or anything.

Q. Okay.  Well, back in 2003, and this is medical exhibit
page 1, you had pain above your left hip and groin for the
last two weeks and you had shooting pains off and on and you
denied any sort of trauma when you had seen Dr. Paden on July
21st, 2003.  Do you recall those kind of statements to him?

A. Now, what was the date on that?

Q. July 21st, 2003.

A. Not really.
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Q. You don't recall telling him those kind of things?

A. No.

     However, he agreed that on July 21, 2003, he mentioned to Dr.

Paden that he has a lot of health problems.  The claimant admitted

that he has had coronary artery disease, peripheral vascular

disease with iliac stenosis, hypothyroidism, hyperlipidemia,

hypertension, and coronary artery disease.  He also testified that

he underwent a heart bypass.

     Upon further questioning, the claimant testified:

Q. And you indicated on it looks like May 19th, 2005, you
were having -- and this is page six of our exhibits, you were
having some tenderness and stiffness in your extremities and
some arthritis and also you had some complaints of leg pain.
Do you recall that?

A. You're going back -- I can't actually answer that.

Q. Okay.  Well, the reason it's relevant is because we're
trying to --

A. Yeah.

Q. -- see if you had some stuff going on for a while.

A. Yeah.  

Q. And then in 2006, you had a fall, another fall where you
fell I think -- it just says you experienced a fall and you
had some -- you fell into a ravine even.  Do you recall that?

A. Fell over a what?

Q. Fell into a ravine.  

A. Oh.

Q. Do you recall that?

A. You're talking about personal, not on-the-job.
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Q. Sure, yes, sir.

A. Yeah.

Q. And do you recall that?

A. Yes.

Q. And that was in April of 2006.

A. Uh-huh.

Q. Yes?

A. Yes.

Q. And I'm sorry to keep correcting you there.

A. That's fine.

Q. Okay.  And another report talks about a fall and this is
page 11 from a 35-foot cliff.  Would that have been another
incident?

A. No, sir.

Q. Okay.  Was that the one that was a few weeks earlier?

A. That must be the one you're talking about there.

Q. Okay.  And then you received some treatment for that and
they diagnosed you with osteoarthritis and conditions such as
that in 2006.  Do you recall being diagnosed with
osteoarthritis in 2006?

A. No.  All I remember, I about lost my arm.

Q. Okay.  

A. I've still got scars on it.

Q. Okay.  Do you recall having some right groin pain in
March of 2007?  This is page 14.  Do you recall that at all?

A. No.

     The claimant did not recall seeing Dr. Paden on July 21st 



14

of 2008, or August 1, 2008, and complaining of pain for five weeks

that radiated into his knees and thighs.  

     He testified:

Q. And then another report is whenever you -- it looks like
August 5th, 2008, you had pain and you talked -- you talk
about you've had it for four weeks and you describe that you
were getting into a truck and felt a pull.  Do you recall
telling him when you were going -- when you were getting in a
truck?

A. I really don't.

Q. Okay.

A. I don't recall that at all.

Q. Okay.  Because you said you were getting out of a truck
and you slipped on some pavement.  You didn't say anything
about getting into a truck, did you?

A. No.  It was out -- getting out of a truck.

     The claimant denied having previously fallen several times 

prior to the Mountain View incident at Walmart.

     He testified:

Q. Is it surprising to you that he referenced some other
falls that you were having?

A. Yeah, I don't know where he picked that up at.

Q. Okay.  And, again, on page 27, there's a reference to --
at the top of that, just a handwritten -- it says, left lower
extremity pain/weakness, recent falls, with an S at the end.
You don't recall anything about that, though?

A. Not really, I don't.

Q. Okay.  That's fair enough.

A. I'd told you.

     On recross examination, the claimant testified:
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Q. Sure.  And then the <03 problems were down your left leg,
I'm sorry, your left hip and your left groin, there were some
problems like that as early as 2003; is that right?
A. Well, you've got me -- you know, I -- you're talking
about falls.  Let's go back to that.  You're talking about
falls.  There's been two falls.  One of them was out of the
truck.  The other is when I fell and hurt my arm.

Q. Okay.

A. Now, is there another fall you're talking about?

Q. Well, your doctor seems to reference a number of falls
right around the 2008, September 28th, 2008, when you saw
them, they talk about a number of falls.  You don't recall any
of those, do you?

A. No.

Q. And as far as your prior problems, you had problems as
early as 2003 with pain into your left hip and into your left
groin; is that correct?

A. Try to answer you truthfully to the best I can, I don't
remember that.

Q. That's fair enough.  

A. I don't remember that.

     On further redirect examination, the claimant explained:

Q. Okay.  Now, let's talk about the -- when you were talking
about falls, you mentioned you'd described that you fell three
times when you were trying to get the legs under you; is that
right, after the second September 28th incident?

A. Down at Mountain View?

Q. Yeah.

A. Yes.

Q. That'd be why the doctors would put numerous falls,
wouldn't it?

A. It could be, but I -- I tried to get up twice myself and
I pulled myself up by the shelving, got ahold of the shelving
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and pulled it up, fell, got up again, fell --

                               *****

Q. (By Mr. Spencer)  You had numerous falls that one day,
September 28th, did you not?

A. Oh, well, sure, yeah.  In fact, they tried to get me in
the truck, you know.

Q. And you fell from there?

A. Yeah.  I was trying to get in a truck to see if I could
drive it, drive it home, drive it in, and I couldn't do it.

     Regarding prior falls, the claimant gave the following 

testimony on further recross examination:

A. At Wal-Mart, now, at Wal-Mart.

Q. Right.  Because this is September the 28th.

A. Yeah, right.

Q. We're referring to that incident.  Whenever you tried to
get up and as soon as you tried to get up, you couldn't get
up; is that what you --

A. Right.  James was there.  James picked me up.

Q. So, the reason I ask that is because you'd fallen on more
than one occasion resulting in increasing pain after your most
recent fall which would suggest that that's the September 28th
fall, because that's when you had problems getting up.  It
doesn't sound like all three of these falls happened the same
day or all these other falls.  

A. Well, I was --

Q. You don't know what the doctor was intending then, do
you?

A. Do what?

Q. You don't know what the doctor meant or what he intended
by this then?
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A. No.

    James C. Snedecor testified on behalf of the respondents.  As

of the date of the hearing, he worked for IBC, Interstate Brands

Corporation.  He has worked for them some 11 years.  Mr. Snedecor

admitted that the claimant described to him that his leg gave out

and he fell during the incident at Walmart. 

     On cross examination, he admitted that he believes the 

claimant is an honest man.  He agreed that what the claimant has

said as far as he is concerned is true and correct. 

   Frank Drewery was called as a witness on behalf of the

respondents.  He has worked for IBC some 25 years.  Mr. Drewery

denied that he ever received a phone call or message from the

claimant indicating that he had a slip-and-fall at Harp’s.     

     On cross examination, Mr. Drewery admitted that the claimant

was a good employee and always honest.   

     A review of the medical records show that on July 21, 2003,

the claimant complained to Dr. Tim Paden of left hip and groin

problems.  

   On May 19, 2005, the claimant sought treatment from the

Cardiovascular Associates of North-Central Arkansas, on referral by

his primary care physician, Dr. Paden. It appears that the claimant

complained of some tenderness and stiffness in his extremities,

arthritis, and leg pain.           

     The claimant sought emergency care on April 17, 2006, from 
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the Baxter Regional Medical Center after experiencing a fall.  The

claimant reported loss of consciousness when he fell down a sliding

ravine.  Although the claimant had multiple abrasions, he denied

any significant pain anywhere else.  His chief complaint was a

bleeding arm.  Dr. Melissa Quevillon’s impression was: “1. Status

post fall.  2. Head Injury with loss of consciousness.  3. Arm

laceration.  4.  Hypotension, which resolved after 1L of saline. 5.

Multiple abrasions.” Dr. Quevillion stated that the head CT showed

no evidence of a fracture or bleeding. 

     Apparently on March 22, 2007, the claimant sought treatment

form Dr. Paden. The claimant complained, in part of his blood

pressure running high for the last month.  He also complained of

prostatic problems and was having right groining pain.

    On August 1, 2008, the claimant returned to Dr. Paden with

further complaints.  At that time, the claimant reported that when

he starts to ambulate, he has pain in the groin that radiates into

his inner thigh, and into his leg a sharp pain. 

    The claimant returned to Dr. Paden on August 5, 2008, he

complained of severe left groin pain.  This report demonstrates

that the claimant felt a pull about two weeks ago getting into a

truck.  He also complained of pain of the left buttock area and of

the left hip.

     A CT of the lumbar spine was done on August 8, 2008, with the

following impression:
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1. Multilevel degenerative concentric disc bulges most
significant at L4-5 where there is some moderate left neural
foraminal narrowing and some spinal canal stenosis.
Degenerative facet change, degenerative disc disease and
anterior osteophytic changes are seen at other levels
throughout the lumbosacral spine.
2. There is calcification of the abdominal aorta and
aneurysmal dilatation of the abdominal aorta up to 3.6 cm.  If
this has not been worked up previously, further work up is
recommended.

     On that same date, a CT of the left hip was performed, with

the following impression:

1.  No acute fracture or dislocation of the left hip.

2.  There is some mild degenerative change of the left hip
particularly involving the superior and inferior acetabulum.

     is seen.

     The claimant sought emergency treatment from Baxter Regional

Medical Center on September 28, 2008 due to a fall at work.  The

claimant reported that he had pain of the left hip some six weeks.

He also reported that his hip gave way and he fell today at work,

and was unable to get up.  It appears at this time, the claimant

was hospitalized.  On September 29, 2008, the claimant underwent

consultation with Dr. Matt Wilson due to an abdominal aortic

aneurysm.     

    A CT of the lumbar spine with contrast was performed on

September 29, 2008, with the following impression:

 1. Left paracentral disk herniation at L4-L5.
This, together with a prominent concentric
disk bulge and some hypertrophy of the
ligamentum flavum, causes severe spinal
stenosis at this level.

2. No apparent fracture or acute process.
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3. A 4.4-cm abdominal aortic aneurysm, which I
would consider severe at this level.

    
     Dr. Terry Green saw the claimant for consultation on 

September 30, 2008 due to left leg pain.  He wrote:

HISTORY OF PRESENT ILLNESS: This is a 74-year-old male
patient who reports having a sudden onset of severe leg
pain and hip pain on the left.  This pain was so severe
that his leg gave way and he fell.  He has been admitted
to the hospital for workup.  He complains of pain
bitterly from the left hip area all the way down his leg
to his toes.

PHYSICAL EXAMINATION
GENERAL: Healthy, oriented male patient complaining of
bitter pain in the left thigh.  He is in no distress
other than that.
EXTREMITIES: Inspection of the left lower extremity
reveals a normal appearance, and he has normal toe wiggle
and movement.  He has good EHL strength, but any movement
of the knee or the hip recreates bitter pain that
radiates from the hip to the knee and down to the toes.

CT scan reveals spinal stenosis at L4-5 and a possible
disk herniation at left L4-5.  X-rays of the hip reveal
normal hips.

DIAGNOSES:
1. Lumbar spinal stenosis.
2. Lumbar herniated nucleus pulposus, left L4-5.
3. Severe left hip pain that could represent 

avascular necrosis and sudden collapse.

RECOMMENDATION: I would like to see an MRI on his hip and
his back.  Unfortunately, because of pacemaker, he cannot
have an MRI.  He has had a plain CT of the spine.  If
this is, indeed, an acute herniated nucleus pulposus, he
will have to have surgery to intervene.  His pain is
extremely severe and incapacitating.

Since we cannot get an MRI, I think the next best thing
is to get a lumbar myelogram done to firm up the
diagnosis of a herniated disk.  We will check back in
again as soon as the lumbar myelogram has been completed.

     On October 1, 2008, the claimant underwent evaluation with Dr.
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Thomas Briggs due to “Lower back and left lower extremity pain.”

He reported, in pertinent part:

HISTORY OF PRESENT ILLNESS: The patient is a 74-year-old
male who has had gradually worsening pain in the 1st

groin and interior left thigh actually extending all the
way to his foot.  He has fallen on more than 1 occasion
resulting in an increase in pain.  After his most recent
fall, he had a great deal of difficulty standing up due
to increased pain and also weakness in the left lower
extremity.  This led him to seek medical attention at his
local hospital where he was hospitalized for evaluation
and workup.

                              *****   
                 

BACK: Spine dhows some tenderness to palpation over the
lower lumbar spine.

DIAGNOSTIC STUDIES: The patient underwent a lumbar
myelogram CT scan at Baxter Regional Medical Center today
and that study was sent along with the patient to this
hospital.  It demonstrates single level severe lumbar
stenosis at L4-5 due to bony disc ridge ligamentous
hypertrophy and facet hypertrophy.  He appears to have
adequate facet joints such that a medial facetectomy is
probably possible, together with a bilateral lumbar
laminectomy to decompress his spinal canal at this single
level.

PLAN: The plan is to take the patient to surgery
tomorrow, October 2, for a decompressive lumbar
laminectomy at L4-5.  The patient is aware of the risks
and benefits of surgical treatment, including failure to
improve, new pain not present before surgery, possible
nerve injury, infection, bleeding, other potential
complications, and death.  He appears to understand these
risks and wishes to proceed with surgery as outlined.
The patient has been counseled regarding his treatment
options by Dr. Briggs.

                               
     On October 2, 2008, the claimant underwent bilateral hemi-

semi-laminectomy and diskectomy, with Dr. Briggs.  The claimant had

a postoperative and preoperative diagnosis of “Bilateral stenosis
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and disk herniation at L4-5.”  The claimant discharged home on

October 7, 2008.  

     Dr. Briggs saw the claimant on November 7, 2008 for follow-up

of his “lumbar laminectomy and discectomy.”   The claimant reported

to Dr. Briggs that he was still having pain in the groin and

posterior leg and foot pain.  However, the claimant reported that

his pain was markedly better than before surgery.  

     On August 28, 2009, the claimant returned to see Dr. Briggs

due to continued complaints of low back pain.

HISTORY OF PRESENT ILLNESS
Referral source: Dr. Tracy Kennetz
History from: patient
Reason for visit: follow up
Chief Complaint: Low back pain
HPI: 75 year old male presents today with new onset of
severe low back pain.  Patient is s/p Lumbar laminectomy
and discectomy L4-L5 on 10-2-08.  Patient states his pain
started about 8 weeks ago.  He is unaware of any inciting
factor.  Patient today c/o constant low back pain with
left posterior hip and anterior leg pain to ankle.  Pain
is described as sharp and shooting. He denies any burning
or numbness.  Patient uses a cane to ambulate.  He rates
his pain today as a 6/10 after taking Hydrocodone and
10/10 without pain medications.

Aggravating factors include turning over in bed, walking,
getting out of bed, and standing for long periods of
time.  Relieving factors include laying flat on back in
bed.  Treatment to date includes PT in November, with
some relief of pain, and Hydrocodone 7.5/750mg.

Pertinent Medical Findings
SLR positive on the left, with L5 pattern pain.

Review of imaging: Lumbar Xray films from BCLP
CT Lumbar at BRMC

Impression
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Ongoing Problems:

HERNIATED LUMBAR DISC (ICD-722.10)

Left lumbosacral foraminal stenosis with L5
radiculopathy, progressive.

Plan

I have given him the option of continued conservative
measures versus decompressing and extending his fusion to
the lumbosacral junction.  He feels that he really would
rather proceeds with the surgery, so this will be
arranged....

    A CT of the lumbar spine with contrast was performed on

September 8, 2009, with the following impression:

1. Diffuse degenerative change in the lumbar
spine, minor degenerative disk bulging.
However, at L4-L5 on the left, there is a
large defect with neural foraminal narrowing
that has the appearance of herniated disk
material.

2. A 4-cm diameter abdominal aortic aneurysm.

     On October 13, 2009, the claimant underwent a second surgery

with Dr. Briggs:
 

PREOPERATIVE DIAGNOSIS: Recurrent herniated nucleus pulposus,
L4-5 on the left side.

POSTOPERATIVE DIAGNOSIS: Recurrent herniated nucleus
pulposus, L4-5 on the left side.

NAME OF PROCEDURE: RE-EXPLORATION LAMINECTOMY WITH TAKING
DOWN SCAR AROUND THE DURA WITH OPERATIVE MICROSCOPE WITH
REMOVAL OF RECURRENT HERNIATED NUCLEUS PULPOSUS, L4-5 ON
THE LEFT SIDE, USING OPERATIVE MICROSCOPE FOR
MICRODISSECTION. 

             

                          ADJUDICATION 

A. Compensability
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     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]     

     A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D).  “Objective findings” are those findings which cannot

come under the voluntary control of the patient.  Ark. Code Ann. 

§11-9-102(16)(A)(i).

     The claimant must prove by a preponderance of the evidence 

that he sustained a compensable injury. Ark. Code Ann.§

11-9-102(4)(E)(i).  Preponderance of the evidence means the 

evidence having greater weight or convincing force.  Smith v.

Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

     With respect to the claimant’s alleged back injury of August

8, 2008, the claimant has failed to satisfy the objective-medical-

findings requirement.  Specifically, the record does not contain

any medical evidence supported by objective findings that the

claimant sustained a “trauma” injury to his back, as a result of

this alleged accidental injury.  Specifically, although the 

claimant underwent a CT scan on August 8, 2008, all the findings of

this test are degenerative in nature.    

     Under these circumstances, based on the record before me, 
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I  find that the claimant failed to prove by a preponderance of the

evidence all of the statutory elements of compensability, for a

compensable back injury on August 28, 2008.   

     As such, this claim for back injury of August 28, 2008, must

be, and is hereby respectfully denied and dismissed in its

entirety.  Accordingly, the remaining issue of medical benefits

relating to this matter has been rendered moot and not discussed

herein this Opinion.

    In addition, the claimant has alleged that he sustained a

compensable injury to his back September 28, 2008.

      The instant claimant is 77 years of age.  He has an exemplary

43-year work history with a prior employer.  The claimant’s pastor,

Mr. Snedecor and Mr. Drewery, all testified that the claimant was

honest man.  However, I find that the claimant is a poor historian.

Nonetheless, I find that he was a credible witness.

     Although the evidence does indicate that the claimant suffered

arthritis, pain in the groin area, and hip pain, there is

insufficient evidence to support a find that these prior complaints

caused the injury or in any way contributed to his injury of

September 28, 2008.  Furthermore, I am not persuaded that the

evidence demonstrates that the claimant suffered from an idiopathic

injury. Here, the claimant’s testimony fully explained the

circumstances surrounding his fall.  His testimony demonstrates

that he turned around and picked up four loaves of bread, and upon
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turning around to put them on the shelf, he fell.  I am persuaded

that it was the “twisting-motion” that resulted in the claimant’s

injury.  The claimant felt excruciating pain and unable to get up

from the floor. 

     The claimant’s injury was promptly reported to management.

The claimant sought emergency care for his back at Baxter Regional

Medical Center.  The claimant underwent surgery for his back, by

Dr. Briggs on October 2, 2008, in the form of “a lumbar laminectomy

and discectomy.”  He underwent a second surgery on October 13,

2009, due to “Recurrent herniated nucleus pulposus, L4-5 on the

left side.”

      I also find that the claimant’s back injury is established by

medical evidence supported by objective findings.  Specifically, I

find that these findings are found in the CT scan of September 28,

2009, namely, in the form of “a left paracentral disk herniation at

L4-L5.”

     Therefore, due to all of the foregoing reasons, I find that

the claimant has established by a preponderance of the evidence all

of the elements necessary to establish a compensable back injury on

September 28, 2008.        

B.  Medical Benefits

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that he is
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entitled to additional medical treatment.  Dalton v. Allen Eng'g

Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).

     On the basis of the record as a whole, and after 

reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the medical

treatment of record beginning on September 28, 2008, is causally

related to the claimant’s compensable back injury.  Specifically,

all the treatment of record for the claimant’s back condition was

geared toward diagnosing, treating and alleviating symptoms

relating to the injury received by the claimant.    

     I therefore further find that the claimant has sustained his

burden of proving by a preponderance of the evidence that all of

the medical treatment of record is reasonably necessary in

connection with the compensable injury he received to his back on

September 28, 2008.   The respondents are therefore liable for this

medical treatment of record.  

C.  Impairment Rating

     An injured worker must prove by a preponderance of the 

evidence that he is entitled to an award for a permanent physical

impairment. Weber v. Best Western of Arkadelphia, Workers'

Compensation Commission F100472 (Nov. 20, 2003). Any determination

of the existence or extent of physical impairment shall be

supported by objective and measurable findings. Ark. Code Ann. §

11-9-704(c)(1).

      Pursuant to Ark. Code Ann. § 11-9-522(g) and our Rule 099.34,



28

the Commission has adopted the Guides to the Evaluation of

Permanent Impairment (4th ed. 1993) to be used to assess anatomical

impairment.  

    Here, the claimant underwent two surgical procedures as a

result of his compensable back injury of September 28, 2008.

Therefore, using Table 75 of the Guides, at page 3/113, Section II,

I find that the claimant proved he was entitled to this 12%

anatomical impairment rating. Specifically, for a surgically

treated disc lesion with residual, medically documented pain and

rigidity, the claimant is entitled to a 10% permanent physical

impairment, and because the claimant underwent a second surgery, he

is entitled to an additional 2% permanent physical impairment, for

a total permanent physical impairment rating of 12%.  I find that

this rating was based on objective and measurable physical

findings, and that the compensable injury was the major cause of

the claimant's 12% anatomical impairment. Ark. Code Ann. §

11-9-102(4)(F)(ii)(a).

    As such, I find that the claimant sustained a permanent

physical impairment of 12% to the body as a whole as a result of

his September 28, 2008, compensable back injury.  Respondents are

therefore liable for payment of this rating.  

D.  Attorney’s Fee

    Here, the respondents have controverted this claim in its

entirety.  As such, I therefore find that the claimant’s attorney
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is entitled to a controverted attorney’s fee pursuant to Ark. Code

Ann. § 11-9-715, on all indemnity benefits awarded herein to the

claimant. 

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

      1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

     2.  The employee-employer relationship existed at all relevant
        times, including on or about August 8, 2008, as well as  
        September 28, 2008.

     3.  The claimant’s average at the time of the alleged incident
        was $256.00.  His temporary total disability rate is     
        $171.00, and is temporary partial disability rate is     
        $154.00.

    4.  The parties agreed that if the claimant’s wife, Cheryl
        Lashley, was called as a witness, she would corroborate
        the claimant’s testimony concerning his health problems
        and things of that nature.

    5.  The claimant failed to establish by objective medical    
        findings that he sustained a compensable back injury
        on August 28, 2008.

    6.  The claimant proved by a preponderance of the credible 
        evidence that he sustained a compensable back injury
        on September 28, 2008

    7.  The claimant proved that all of the medical treatment of 
        record, beginning on September 28, 2008, was reasonably  
        necessary in connection with his back injury of said 
        date.

    8.  The claimant proved his entitlement to 12% physical      
        a permanent physical impairment of 12% to the body as a  
        whole as a result of his September 28, 2008, compensable 
        back injury.
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    9.  The claimant’s attorney is entitled to a controverted    
        attorney’s fee on all indemnity benefits awarded herein,
        pursuant to Ark. Code Ann. § 11-9-715.
    
   10.  All issues not litigated herein are reserved under the   
        Arkansas Workers’ Compensation Act.

                                          AWARD

     For the reasons discussed herein this Opinion, this claim 

for a back injury of August 28, 2008, must be, and hereby is,

respectfully denied.

     The respondents are directed to pay benefits relating to the

claimant’s compensable injury of September 28, 2008, in accordance

with the findings of fact set forth herein this Opinion.  

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809.

     Pursuant to Ark. Code Ann. §11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

     All issues not addressed herein are expressly reserved 

under the Act.

     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA HICKS

Administrative Law Judge
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