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CRYSTAL LARRY, EMPLOYEE CLAIMANT

LEGACY HOSPICE, INC., EMPLOYER RESPONDENT

NATIONAL UNION FIRE INSURANCE CO./
CHARTIS CLAIMS, INC. (TPA),
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OPINION FILED OCTOBER 5, 2011

Hearing before Administrative Law Judge Barbara Webb on July 7, 2011, in Little
Rock, Pulaski County, Arkansas.

Claimant was represented by Mr. William C. Frye, Attorney at Law, North Little
Rock, Arkansas.

Respondents were represented by Ms. Melissa Wood, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on July 7, 2011, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on May 17, 2011.

The Pre-hearing Order set forth the stipulations offered by the parties and outlined

the issues to be litigated and resolved at this hearing.  A copy of the Pre-hearing

Order was made Commission’s Exhibit No. 1 to the hearing record.  The following

stipulations as submitted by the parties in the Pre-hearing Order and as amended

on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

August 5, 2010, when the claimant sustained a compensable back

injury.

3.  Based on an average weekly wage of $423.21, the claimant would be

entitled to compensation rates of $282.00 for temporary total disability

benefits and $212.00 for permanent partial disability benefits.

By agreement of the parties, the issues to be decided are as follows:

1. Claimant’s entitlement to the 7% impairment rating issued by Dr.

Hawkins and wage loss.

2. Controversion and attorney’s fees.

3. All other issues are reserved.

The record consists of a one volume transcript of the July 7, 2011, hearing,

consisting of the testimony of Crystal Larry and all documentary evidence consisting

of Commission’s Exhibit No. 1 (Pre-hearing Order) and Claimant’s Exhibit No. 1

(Medical Records with Index); Claimant’s Exhibit No. 2 (AMA Guidelines Table and

Letter to Claimant); Respondents’ Exhibit No. 1 (Packet of Medical Reports); and

Respondents’ Exhibit No. 2 (Application for Unemployment Benefits).  I have also

blue-backed copies of the Claimant’s Pre-Trial Brief filed July 7, 2011, and the

Respondents’ Post-Hearing Brief filed July 21, 2011, which are incorporated into the

record of this proceeding. 
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CONTENTIONS

The claimant contends she was injured on August 5, 2010, while turning a

patient in a bed she felt a sharp pain in her back.  An MRI scan showed that the

claimant had suffered a disc protrusion at L5-S1.  She was initially seen at the

Brinkley Health Center, who referred her to a neurosurgeon.  The respondents sent

the claimant to Dr. Cathey who ordered physical therapy.  During the interim, the

claimant was also being seen by her family doctor, Dr. Hawkins, who was

prescribing the pain medications for the claimant.    Subsequent to this, the claimant

underwent a functional capacity evaluation and passed the validity tests.  The

functional capacity evaluation indicated that the claimant could return to work within

the medium category.  The claimant has received a 7% rating for her disc herniation

from Dr. Hawkins, which the respondents have controverted.  The claimant asserts

that Dr. Cathey also acknowledged in his report that she had an HNP and, based

upon the AMA Guidelines, Table 75, that it states that for an unoperated disc at L5-

S1, the claimant would have a 7% rating to the body as a whole.  Due to the

claimant’s injury, she will continue to require medical treatment and medications.

Furthermore, the claimant was a CNA who has now been discharged from her

employment due to her injury related restrictions.  Therefore, the claimant contends

that she is also entitled to wage loss disability.

The respondents contend that all appropriate benefits have been and are

continuing to be paid with regard to this matter.  At this juncture, the medical

documentation does not support the claimant’s need for or entitlement to additional



- 4 -Larry - G006809

indemnity benefits.  The respondents contend that the claimant suffered from pre-

existing back problems that were not disclosed to her treating physicians with the

current injury.  The respondents contend that the impairment rating is not

appropriate in this case in that clamant suffers from degenerative disc problems.

They assert that Dr. Cathey has opined that the claimant would not receive a rating

and Dr. Hawkins has retracted the seven per cent (7%) rating previously assigned.

Respondents contend that the claimant is not entitled to wage loss since there is no

permanent impairment rating and she could have returned to work in a job based

on her prior work history. 

SUMMARY OF EVIDENCE

Crystal Larry is 34 years of age (DOB March 7, 1977).  She graduated high

school.  She completed two and a half years of courses at East Arkansas

Community College and received a certificate in administrative office technology.

She is also a licensed CNA.  She previously did factory work at various locations

and was an account research assistant at MCI.  She worked as a secretary at the

Marianna School District and ultimately worked as an administrative secretary for

the ABC school.  She has also done some part-time cashier work at convenience

stores.  She is currently unemployed.  She is not able to work as a CNA due to work

restrictions.

After receiving her CNA certification in 2008, Larry was employed at

Fayetteville Health and Rehab.  She explained that her job required her to lift

patients in and out of the bed in order to feed them, groom them, and give them a
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shower. Larry testified that she had some minor back problems after lifting a

resident which were treated with medication.  She was never placed on any work

restrictions and missed only a little amount of time from work.  After she left

Fayetteville Heath and Rehab, she worked at Cla-Cliff for a year performing CNA

work.  She testified that she was able to do the work and never missed a day from

work.  

On January 10, 2010, she underwent a pre-employment physical for Legacy

Hospice.  She was not placed on any restrictions.  Larry testified that the job with

Legacy Hospice was different from her prior CNA jobs, since she had to work alone

with home-bound patients.  She explained that the hospice patients were near

death and her job consisted of lifting “dead weight” five days a week, including one

patient over 300 pounds.  She requested a lift for assistance, but did not receive it.

She traveled 1500 miles every two weeks, covering the entire Monroe County.

Larry explained that she had no other help and the patients’ beds were not remote

control.  She explained that some of the patients were blind and that others could

not move.   She explained that after a certain period of time of heavy lifting, she

began having problems with her back.  On February 21, 2010, she sought medical

treatment for low back pain related to a urinary tract infection.  She testified that she

did not miss any work at Legacy Hospice until August of 2010.  Larry testified that

she sustained a compensable back injury on August 5, 2010, while lifting a patient

to give him a bed bath.  She felt sharp back pain and muscle spasms.  She reported

the injury to Legacy Hospice.  She was sent to AR Health Clinic in Brinkley.  She
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explained that the pain worsened and she began having shooting pain down her

legs with the worse pain in her left leg.  She underwent an MRI on August 17, 2010,

which revealed that she had a disc protrusion at L5-S1.  She was referred to Dr.

Cathey on September 14, 2010.  He took her off work and prescribed physical

therapy.  Larry testified that the therapy caused her back to lock up and the pain

spread from the left side to the right side.  She returned to Cathey in December of

2010, but had begun treating with Dr. Hawkins.  She underwent a functional

capacity evaluation.  She was restricted to occasional lifting up to 55 pounds.  She

contacted Legacy Hospice to return to work, but received a letter on January 12,

2011, which indicated that Legacy did not have light duty work available within her

restrictions.  She testified that she was continuing to look for work in a secretarial

position within her restrictions, but had not been able to find a job.

On cross-examination, Larry testified that she made $9.00 an hour at Legacy

and had worked there for only six months prior to her injury.  She agreed that she

had treatment for a back injury while working for Fayetteville Health and

Rehabilitation, but could not recall the nature of her injury, her diagnosis, or her

treatment.  She also saw a chiropractor at the age of eight or nine following a motor

vehicle accident but could not recall that injury as well.  She agreed that she could

do full-time work as a secretary now.  She has received $205.00 weekly in

unemployment benefits for approximately one year and is eligible to ask for another

extension.  She explained that she is currently applying for secretarial and cashier

jobs on-line that pay approximately $7.50-8.00 per hour.  She denied the
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statements in the medical records that she went to Baptist Health to get pain pills

or that the doctor could have observed her going to her car without any difficulty.

She denied that Dr. Cathey had performed a physical examination of her.  She

stated in her unemployment application that she could begin full time work

immediately, but explained in her testimony that she could no longer work as a CNA

due to her lifting restrictions.

Medical records reveal that the claimant underwent a pre-employment

physical examination for Legacy Hospice which indicated that she had a normal

examination with no recommendation of restrictions or treatment on January 12,

2010.  On August 5, 2010, Larry sought treatment with Sandra Canterberry, APN,

with complaints of back pain radiating down right buttock and weak legs caused

when lifting a patient at the nursing home.  She was taken off work for one week

and given prescription medications.  On August 12, 2010, Larry returned to AR Care

for a follow-up evaluation with concerns that her back was not any better and that

she was experiencing an electric shock type pain when she gets up after sitting for

a period of time.  She was referred for an MRI.  On August 17, 2010, Larry

underwent an MRI of her lumbar spine.  The MRI revealed:

1.  A DISC PROTRUSION IS PRESENT IN THE LEFT PARACENTRAL REGION

AT THE L5-S1 LEVEL WHICH APPEARS TO PRODUCE SLIGHT IMPINGEMENT

ON THE S1 NERVE ROOT ON THE LEFT.

2.  MILD FACET JOINT HYPERTROPHY AND LIGAMENTOUS THICKENING IS

PRESENT AT THE L3-L4 AND L4-L5 LEVEL.  THERE IS NO SIGNIFICANT

FORAMINAL NARROW ING OR CENTRAL CANAL STENOSIS AT THESE

LEVELS.

3.  MILD OSSEOUS DEGENERATIVE CHANGES APPEAR TO BE PRESENT AT

THE L5-S1 LEVEL. 
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On August 20, 2010, Larry returned to AR Care for a follow-up evaluation.

She was referred to a neurosurgeon in light of her MRI findings.  On September 14,

2010, Larry was evaluated by Dr. Steven Cathey.  He reviewed the MRI scan which

revealed a small, left paracentral disc protrusion at L5-S1.  He noted that there was

no significant nerve root compression, spinal stenosis, etc.  He reassured Larry that

her pain was well explained on the basis of a musculoskeletal injury that should go

on and resolve.  He referred her to physical therapy and kept her off work with the

expectation that she should be able to return to work within a month based on her

progress in PT.  On October 18, 2010, Larry returned for a follow-up evaluation of

her back injury with complaints that her back was still bothering her but she wanted

a note for “light duty” work.  The APN noted that she had completed three weeks of

physical therapy and that her therapist reported that Larry was able to perform all

exercises without complaints of pain or difficulty and that he was ready to transition

her to a home exercise program.  

On October 21, 2010, the claimant sought medical treatment with Dr. William

Hawkins at Baptist Health Family Clinic in Brinkley.  Dr. Hawkins noted that the

claimant could return to work on November 4, 2010, with a temporary restriction of

lifting no more than 5 pounds until an appointment with physical medicine/rehab.

Chart Notes from Baptist Health on October 21, 2010, reveal that Larry initially saw

Mannett, at the White River/ARCare Clinic and was appropriately treated with

Flexeril and pain medicine initially, activity restriction.  It is noted that the MRI

revealed a disc protrusion and that she was seen by Dr. Cathey, a neurosurgeon,

who did not feel that her symptoms were caused by the MRI findings.  She was
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referred for continued conservative management and physical therapy was initiated.

Notes reflect that she reported that as long as she was taking her pain medicine,

she felt much better.  “She really in my opinion seems to be seeking pain pills.”

Larry indicated that her symptoms that all began on the left are now on the right and

that she could not even roll over in bed without difficulty.  It is noted that her

constellation of symptoms “is incongruent”.  He further noted that it is “quite unusual

that the patient has changed primary care clinics on a workers’ comp claim.”   The

doctor further noted that after the patient left the exam room “I personally visualized

patient getting into her car without any difficulty.  This is not consistent with her

complaint being unable to even roll over in bed because of pain.”

On October 28, 2010, Larry was determined to have a fair prognosis and

was discharged from physical therapy and released to an independent home

exercise program.   On December 7, 2010, the claimant sought medical treatment

at the emergency room at the Forrest City Medical Center with complaints of pain

in her right upper back, lower back, legs, and neck.  She was diagnosed with

myalgia and prescribed Flexeril and Relafen.

On December 15, 2010, the claimant underwent a functional capacity

evaluation at the request of Dr. William Hawkins.  The evaluation revealed that Larry

reported that the therapy ordered by Dr. Cathey did not help and she had changed

physicians to Dr. Hawkins, who prescribed medication and placed her on a 10

pound lifting restriction.  She reported a previous and unrelated low back injury in

2009.  After completion of the functional testing, Larry was determined to have

demonstrated the ability to perform work in the medium classification of work as
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defined by the U.S. Department of Labor guidelines.  The examiner noted that

Larry’s outward pain behaviors demonstrated this date do not correlate with her pain

ratings.  

On December 23, 2010, Larry returned for a follow-up evaluation with Dr.

Cathey with complaints that the pain in her lower back had “shifted” to the right side.

Cathey noted that her neurological examination remained “entirely negative” and

that specifically there was no sign of cervical myeloradiculopathy, lumbar

radiculopathy, etc.   He further noted that there was a left paracentral disc herniation

with no evidence of any type of nerve root compression.  He did not recommend

surgical intervention and found her to be at maximal medical improvement with no

impairment rating.   On March 31, 2011, Larry returned to Dr. Hawkins for follow-up.

He noted that he assigned her a 7% disability rating and noted that Larry continued

to have right sided lower extremity paresthesias at times with some shoulder pain.

He recommended another MRI of the lumbar spine.   On May 6, 2011, Dr. Hawkins

responded in a letter that he did not routinely give impairment ratings but believed

Larry met the AMA guidelines in regard to the impairment percents assigned.

However, he noted that he was not aware that the claimant had seen Dr. Cathey on

12/23/10.  He noted that he would defer any further evaluation and determinations

to Dr. Cathey, as a specialist in the area.  Hawkins further noted that “there was

information withheld at the time of my determination”.
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DISCUSSION

I.  PERMANENT ANATOMICAL IMPAIRMENT

“Permanent impairment” has been defined as any permanent functional or

anatomical loss remaining after the healing period has ended.  Excelsior Hotel v.

Squires, 83 Ark. App. 26, 115 S.W.2d 823 (2003), citing Johnson v. General

Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994); Ouachita Marine v. Morrison,

246 Ark. 882, 440 S.W.2d 216 (1969).

Ark. Code Ann. § 11-9-704(c)(B) (Repl. 2002) provides that “[a]ny

determination of the existence or extent of physical impairment shall be supported

by objective and measurable physical or mental findings.”  Further, permanent

disability “benefits shall be awarded only upon a determination that the

compensable injury was the major cause of the disability or impairment.”  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a) (Repl. 2002).  The Commission has therefore adopted

the Guides to the Evaluation of Permanent Impairment (4th Ed. 1993) published by

the American Medical Association.  See, Workers’ Compensation Laws and Rules,

Rule 099.34, for use in assessing the extent of permanent anatomical impairment.

The burden rests upon the claimant to prove the existence and extent of

permanent physical impairment.  She must show that any permanent physical

impairment is supported by objective and measurable physical or mental findings,

Ark. Code Ann. § 11-9-704(c)(1)(B).  She must also show that the degree or

percentage of permanent physical impairment is calculated in a manner that

conforms to the Guides.  The claimant must also show that the compensable injury
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or injuries was the “major cause” of the specific degree or percentage of permanent

physical impairment, Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The term “major

cause” is defined as more than 50% of the cause, Ark. Code Ann. § 11-9-

102(14)(A).

 Although expert medical opinion may be relevant to the existence and extent

of permanent physical impairment, it is the obligation of the Commission, rather

than any medical expert, to ascertain the existence and exact extent of permanent

physical impairment in a manner that conforms with the requirements of the Act.

In order for expert medical opinions to be considered by the Commission on this

issue, they must be stated within a reasonable degree of medical certainty, Ark.

Code Ann. § 11-9-102(16)(B) (Repl. 2002).  In determining the existence or extent

of permanent physical impairment neither a physician, any other medical expert, an

administrative law judge, nor the Commission may consider complaints of pain.

Ark. Code Ann. § 11-9-102(16)(A)(ii) (Repl. 2002).

The Commission is authorized to decide which portions of the medical

evidence to credit and to translate this medical evidence into a finding of permanent

impairment using the AMA Guides.  See, Avaya v. Bryant, 82 Ark. App. 273, 105

S.W.3d 811 (2003), citing Polk County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904

(2001).  The Commission may assess its own impairment rating rather than rely

solely on its determination of the validity of the ratings assigned by physicians. Id.

It is recognized that medical evidence supported by objective findings is not required

to establish each and every element of compensability.  Stephens Truck Lines v.

Millican, 58 Ark. App 275, 950 S.W.2d 472 (1997).  All that is required is that the
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medical evidence of the injury and impairment be supported by objective findings,

Ark. Code Ann. §§ 11-9-102(4)(D), 11-9-704(c)(1)(B) (Repl. 2002), i.e. findings that

cannot come under the voluntary control of the patient.  Ark. Code Ann. § 11-9-102

(16)(A)(i).  Singleton v. Pine Bluff, 97 Ark. App. 59 (2006), 244 S.W.3d 709 (2006).

The Commission has the authority to resolve conflicting evidence and this

extends to medical testimony.  Foxx v. American Transp., 54 Ark. App. 115, 924

S.W.2d 814 (1996).  Although the Commission is not bound by medical testimony,

it may not arbitrarily disregard any witness’s testimony.  Reeder v. Rheem Mfg. Co.,

38 Ark. App. 248, 832 S.W.2d 505 (1992).  The Commission is entitled to review the

basis for a doctor’s opinion in deciding the weight of the opinion.  Id.  There is no

requirement that medical testimony be expressly or solely based on objective

findings, only that the record contain supporting objective findings.  Swift-Eckrich,

Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d 857 (1998).  Further, a medical opinion

based solely upon claimant’s history and own subjective belief that a medical

condition is related to a compensable injury is not a substitute for credible evidence.

Brewer v. Paragould Housing Authority, Full Commission Opinion filed Jan. 22,

1996 (Claim No. E417617).  The Commission is not bound by a doctor’s opinion

which is based largely on facts related to him by claimant where there is no

sufficient independent knowledge upon which to corroborate the claimant’s claim.

Roberts v. Leo-Levi Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983).

In this case, the claimant has been assigned a 7% impairment rating by Dr.

Hawkins.  The claimant was determined to have no impairment by Dr. Cathey.  
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In this case, I find that the claimant has failed to prove by a preponderance

of the evidence that she is entitled to additional permanent impairment as a result

of her work-related aggravation of her earlier back problems.  In this case, the

claimant admittedly had sought medical treatment for back pain and leg pain as

recently as six months prior to the August 5, 2010, work incident.  This is not a case

where the claimant’s compensable injury aggravated an asymptomatic pre-existing

back condition such that it became symptomatic.  Leach v. Cooper Tire and Rubber

Company, 2011 Ark. App. 571, ____ S.W.3d ____.   The medical evidence in this

case reveals that the claimant had reached maximum medical improvement from

her work injury and that none of the diagnostic testing revealed any new objective

findings to support an award of permanent impairment due to her work injury.  In

this case, Dr. Cathey initially opined in September of 2010 that the claimant had a

“musculoskeletal injury” that should resolve.   At that time, she denied any previous

history of low back pain or injury.  However the medical evidence in this case shows

that Larry had been treated for back pain in 2002, 2004, 2008, 2009, and most

recently in February of 2010.   When Larry returned for a follow-up evaluation in

December of 2010, Cathey noted that her neurological examination was entirely

negative and released her with no restrictions or impairment.  Although Dr. Hawkins

initially assigned a 7% impairment rating, he later deferred to Dr. Cathey for “any

further evaluation and determinations” in light of the fact that Cathey was a

specialist and the claimant had withheld information from Hawkins about her

continued treatment by Cathey.  The medical records also reveal concerns that the

claimant’s symptoms were not consistent with the MRI findings and “incongruent”,
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that she “was seeking pain pills”, and that her physical examinations did not support

findings consistent with her complaints. 

II.  WAGE LOSS

The claimant also seeks wage loss as a result of her August 5, 2010, back

injury.  In order to receive wage loss disability benefits in excess of one’s permanent

physical impairment, a claimant must prove by a preponderance of the evidence

that she sustained permanent physical impairment as a result of a compensable

injury.  Bio-Tech Pharmacal, Inc. V. Blouin, 2010 Ark. 714, ____S.W.3d ____;

Taggart v. Mid Am. Packaging, 2009 Ark. App. 335, 308 S.W.3d 643.  In light of the

previous finding that the claimant did not prove a permanent impairment as a result

of her compensable injury, I find that the claimant has failed to prove that she is

entitled to wage loss.    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

August 5, 2010, when the claimant sustained a compensable back

injury.

3. Based on an average weekly wage of $423.21, the claimant would be

entitled to compensation rates of $282.00 for temporary total disability

benefits and $212.00 for permanent partial disability benefits.



- 16 -Larry - G006809

4. The claimant has reached maximum medical improvement from her

compensable injury.

5. The claimant has failed to prove that she is entitled to a permanent

impairment rating in connection with her August 5, 2010, work injury.

6. The claimant has failed to prove that she is entitled to wage loss in

connection with her August 5, 2010, work injury.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

___________________________
BARBARA WEBB
Administrative Law Judge


