
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F809043

WILFORD E. LAMKINS, EMPLOYEE CLAIMANT

WAL-MART STORES, INC., EMPLOYER RESPONDENT

CLAIMS MANAGEMENT, INC.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JULY 21, 2011

Hearing before Chief Administrative Law Judge David Greenbaum on May 26,
2011, at Hot Springs, Garland County, Arkansas..

Claimant appeared, pro se.

Respondents represented by Mr. Curtis L. Nebben, Attorney-at-Law, Fayetteville,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted May 26, 2011, to determine whether the claimant

sustained a compensable injury within the Arkansas workers’ compensation laws.

A prehearing conference was conducted in this claim on April 13, 2011, and

a Prehearing Order was filed on April 18, 2011.  A copy of the Prehearing Order

was introduced as “Commission’s Exhibit 1” and made a part of the record herein.

During the prehearing conference, the only stipulations agreed to by the parties

was that the employment relationship existed at all relevant times, including

September 5, 2008, and that the claim had been controverted in its entirety.  At the

hearing, it was stipulated that the claimant’s average weekly wage on September

5, 2008, was $477.16, yielding a temporary total disability rate of $318.00 per week
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and a permanent partial disability rate of $239.00 per week in the event the claim

was found  compensable.  Respondents further agreed that the claimant reported

a work-related incident on September 5, 2008, and that respondents provided the

claimant with a medical examination and evaluation by the company doctor prior to

controverting the claim as set out further below.

By agreement of the parties, the primary issue presented for determination

was whether the claimant sustained a compensable injury within the meaning of the

Arkansas workers’ compensation laws.  If answered affirmatively, claimant’s

entitlement to associated benefits must be addressed.

Claimant contended, in summary, that he sustained a compensable injury to

his left shoulder as a result of a specific incident identifiable in time and place of

occurrence on September 5, 2008, but maintains  he was forced to return to work

prematurely and that he sustained an injury to his right shoulder as a compensable

consequence of over-compensating for the September 5, 2008, injury and that all

of  his  medical  treatment  and  disability  were  caused  by  the  September  5

work-related incident.  Claimant  pointed  out  that  all  of  his  medical  and  related

expenses, save his out-of-pocket expenses were paid by health insurance.  During

the prehearing conference, the claimant maintained that he was entitled to

temporary total disability benefits beginning October 1, 2008, and continuing

through the present and until such time that he was able to return to work.  At the

hearing, the claimant amended his contentions to request temporary total disability
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beginning November 1, 2008, which was the last date that the claimant worked for

Wal-Mart.

Respondents contended that the claimant did not sustain an injury arising out

of and during the course of his employment at Wal-Mart.  More specifically,

respondents asserted that there was no medical evidence supported by objective

measurable findings to establish a compensable injury.  Respondents also

maintained  that the claimant’s physical problems, need for treatment and disability,

if any, were the result of pre-existing conditions, unrelated to claimant’s

employment.

The claimant has, on multiple occasions, including at the hearing on this

claim, been advised of his right to legal representation; that an attorney could not

charge him a fee for representing him in a workers’ compensation claim without

approval of this Commission; that fees were normally awarded only out of benefits

obtained in his behalf, and that he would only be responsible for a portion of the fee

if an attorney was successful in obtaining benefits for him.  In addition, the claimant

was advised, on numerous occasions, that he had the burden of proving his claim;

that he was only entitled to one hearing; and that, for any reason, if he was

unsuccessful, he could not request a second hearing while maintaining that the

reason for any failure to prove the claim was lack of legal representation.  The

claimant elected to proceed in his own behalf.

The claimant testified in his own behalf.  In addition, the claimant reserved
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the right to call Ricky Burke as a corroborating witness concerning the occurrence

and report of an incident on September 5, 2008 which respondents do not dispute.

Judith Linquist was called as a witness by the claimant.  However, her testimony

was of no probative value.  The record is composed solely of the transcript of the

May 26, 2011, hearing containing numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that

he sustained an injury arising out of and during the course of his

employment with Wal-Mart Associates, Inc., as the result of the admitted

incident reported on September 5, 2008, which has been established by

medical evidence supported by objective findings as defined in Ark. Code

Ann. §11-9-102(16), establishing an injury.

4. The claimant has failed to prove, by a preponderance of the credible
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evidence, that the injury to the claimant’s right shoulder was a compensable

consequence of over-compensating for the alleged left shoulder injury

reported on September 5, 2008.

5. The claimant has failed to prove, by a preponderance of the credible

evidence, that his physical problems, need for medical treatment and

disability are causally related to an injury sustained while working for the

employer herein.

DISCUSSION

As will be reflected further below, the record in this claim is replete with

inconsistencies and contradictions.  Admittedly, the claimant reported an injury to

his left shoulder on September 5, 2008, at which time the claimant was provided

prompt medical treatment.  The record reflects that the claimant had sustained prior

injuries to both his left shoulder, as well as his right shoulder.  Respondents

contended that there was no medical evidence supported by objective, measurable

findings to establish a compensable injury.  Respondents’ assertion is factually

correct concerning the reported injury on September 5, 2008, to the left shoulder.

The claimant maintains that he was forced to return to work prematurely and

sustained  an  injury  to  his  right  shoulder as a compensable consequence of

over-compensating for the September 5, 2008, left shoulder injury.  However, the

medical evidence reflects that the claimant’s right shoulder complaints were chronic

and long-standing rather than causally related to a September 5, 2008, incident.
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The claimant, Wilford E. Lamkins, testified in his own behalf.  The claimant

is seventy-three (73) years old.  He has a high school education, together with

some college credits, but did not obtain a college degree.  The claimant’s past work

history included a stint in the Navy.  After his discharge, the claimant moved to

Illinois and worked for six (6) years on an assembly line making electric motors.

Thereafter, the claimant worked for more than thirty-seven (37) years in the field of

lithography, making film for printers.  The claimant left Illinois in January, 2000, and

moved to Arkansas.  The claimant worked at Oaklawn Park for several years as a

mutual clerk before going to work for the respondent, Wal-Mart Associates, where

he worked for approximately four (4) years as a stocker.  The record reflects that

the claimant began drawing early social security retirement at age sixty-two (62)

while continuing to work.  The claimant has not been gainfully employed since

November 1, 2008.  It is undisputed that the claimant was involved in a work-related

incident on September 5, 2008.  The claimant was on a ladder, putting up

merchandise when the incident occurred.  The claimant stated that a co-worker,

Ricky (Burke), handed him a box of paper towels and that when he placed them on

a metal shelf above his head, his left shoulder popped at which time he exclaimed,

“I think I just tore my shoulder up.”  (Tr.24)

The claimant immediately reported the injury to the plant manager, Robert

Neilson, at which time he filled out an incident report.  The incident report was

provided to the Personnel Manager.  The employer immediately provided the
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claimant with medical treatment at the St. Joseph’s Mercy Business Health Clinic

in Hot Springs, Arkansas, where the claimant was examined and treated by Dr.

Michael K. Atta.  Dr. Atta’s report is consistent with the claimant’s medical history.

Diagnostic testing did not reveal any abnormalities.  The claimant was diagnosed

as having sustained a left rotator cuff strain.  Dr. Atta prescribed Norco, as well as

Ibuprofen and released the claimant to return to work with restrictions.  The

claimant was scheduled to return for further evaluation in three (3) weeks.  The

record reflects that the claimant advised Dr. Atta that he would be out of town on

vacation for approximately three (3) weeks and, therefore, his next appointment

would be scheduled upon return from vacation.  (Cl. Ex. A, pp.2[a]-[b])

The claimant testified that he took a personal leave of absence for a family

issue previously scheduled and was, therefore, off work through September 30,

2008.  The record reflects that the claimant never returned to Dr. Atta for medical

treatment.  Prior to the claimant’s returning to work following an extended leave of

absence, the case manager for the employer advised the claimant that it was

declining his claim for workers’ compensation benefits, apparently, based upon the

interpretation from Dr. Atta that there was no objective findings of injury to the left

shoulder.  (Cl. Ex. A, p.3)

The record reflects that the claimant sustained a prior injury to his left

shoulder and underwent surgery on the left shoulder in 2003, apparently related to

a fall.  In addition, the claimant apparently reported a prior injury to his right
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shoulder while working for the employer herein on February 14, 2006, which was

treated as a medical only claim, at which time the claimant was examined and

released by Dr. Atta.  (Tr.34)(Cl. Ex. A, p.6)

For some unexplained reason, at the time the claims manager advised the

claimant that she was controverting his claim for workers’ compensation benefits,

she also advised the claimant that the employer required a full release before

returning to work.  The claimant promptly obtained a release for regular duty from

Dr. Chad N. Heinen, effective September 24, 2008.  In fact, the claimant returned

to work for Wal-Mart where he continued working through the end of October, 2008,

at which time the claimant  voluntarily  terminated  his employment because of

physical problems.  (Cl. Ex. A, p.5)(Tr.36-38)

The claimant next obtained medical treatment from both Dr. James W.

Logan, a rheumatologist, as well as Dr. Lawrence Dodd, an orthopedic surgeon with

the Hot Springs Bone and Joint Clinic.  Despite the claimant’s allegation that his

right shoulder injury was a compensable consequence of the disputed September

5, 2008, alleged injury, the medical evidence does not support this claim.  Dr. Dodd

treated the claimant for prior injuries.  The claimant first returned to Dr. Dodd on

November 14, 2008.  Dr. Dodd’s medical history reflects the following:

H.S.V. 11/14/08:   Willford Lamkins is a patient known to me from
prior carpal tunnel surgery, as well as, left shoulder rotator cuff
surgery five years ago.  He said he did great during that five year
period of time until he fell on it a couple of months ago.  Since that
time he has had pain and trouble lifting.  He saw Dr. Atta and had an
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x-ray, but has not had an MRI scan.  He also says he has been
having pain in the right shoulder now for over two years and the right
shoulder actually hurts worse than the left.  

EXAM:   Today does show supraspinatus weakness bilaterally with
not only impingement pain, but pain on supraspinatus and
infraspinatus stressing.  Passively, he has got full range of motion
bilaterially.

PLAN:   I think we need to evaluate both shoulders for possible
rotator cuff pathology, this would be done with an MRI and we will see
if we can get approval for that.

11-18-2008   Spoke w/ Maggie @ Hartford STD 1-800-492-5678 &
provided medical info to date for STD claim effective 11/14/08 until
undetermined date pending results of MRI scans             Beverly
(Resp. Ex. A, p.2)(Emphasis supplied)

The MRI studies ordered by Dr. Dodd revealed that the claimant had a tear

in the rotator cuff of his right shoulder.  However, there is no medical whatsoever

to support the claimant’s allegations.  Rather, the medical evidence reflects that the

claimant had been experiencing right shoulder problems for more than two (2)

years.

ADJUDICATION

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and in the
course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted in
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disability or death;

3.    medical evidence supported by objective medical findings, as defined in A. C.
A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied.  Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

This claim turns entirely upon the claimant’s credibility.  A claimant’s

testimony is never considered uncontroverted.  The testimony of an interested party

is always considered to be controverted. Lambert v. Gerber Products Co., 14 Ark.

App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879

S.W.2d 457 (1994); Continental Express v. Harris, 61 Ark. App. 198, 965 S.W.2d

84 (1998).

The record reflects that the claimant had a long history of upper extremity

problems.  The claimant sustained prior injuries to both his left and right shoulder.

The claimant reported a right shoulder injury in February, 2006, which was treated

as a medical only claim.  The claimant next reported a left shoulder injury on

September 5, 2008.  There is no medical evidence supported by objective,

measurable findings to establish a left shoulder injury.  Further, the claimant’s

course of conduct and work history after September 5, 2008, and continuing
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through November 1, 2008, fails to reflect any injury to the right shoulder.  Although

the medical reports from Dr. Lawrence Dodd reveal objective evidence of injury to

the right shoulder which ultimately required surgery on December 18, 2008, the

medical evidence reflects that the problems involving the claimant’s right shoulder

were chronic in nature.  The claimant pursued treatment on his right shoulder

through personal health insurance.  To attribute the claimant’s physical problems,

need for treatment including surgery, as well as disability beginning November 1,

2008, to a September 5, 2008, incident would require sheer speculation and

conjecture.  Conjecture and speculation, however plausible, cannot be permitted

to supply the place of proof.  Dena Construction Company v. Hearndon, 264 Ark.

791, 575 S.W.2d 155 (1979); Arkansas Methodist Hospital v. Adams, 43 Ark. App.

1, 858 S.W.2d 125 (1993).

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has
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met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove that

he sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws.  Accordingly, the within claim is hereby respectfully denied and

dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


