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STATEMENT OF THE CASE

On August 26, 2011, the above-captioned claim was heard in Jonesboro, Arkansas.

A prehearing conference took place on May 10, 2011.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  The second stipulation was withdrawn because the parties represented that they would

meet following the hearing and submit a stipulation concerning Claimant’s average weekly

wage.1  This resulting in the following, which I accept:
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1. There was a May 4, 2010 employer/employee relationship.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Claimant amended the third issue to establish a date for which she is seeking temporary

total disability benefits, and reserved the issue concerning her entitlement to permanent

partial disability benefits.  The following were litigated:

1. Whether Claimant sustained a compensable injury.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits from May

5, 2010 to a date to be determined.

4. Whether Claimant is entitled to a controverted attorney’s fee.

5. In the event such benefits are awarded, whether Respondents are entitled

to an offset for any group benefits that were paid.

All other issues have been reserved.

Contentions

With the amendment of Claimant’s contentions in conformity with the amendment

of the issues supra, the respective contentions of the parties are as follows:

Claimant:

1. Claimant sustained a compensable gradual onset injury in the form of

bilateral carpal tunnel syndrome.
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2. Claimant is entitled to payment of reasonably necessary medical treatment

in connection with her injuries.

3. Claimant is entitled to temporary total disability benefits from May 5, 2010 to

a date to be determined.

4. Claimant’s attorney is entitled to a fee on controverted indemnity benefits.

Respondents:

1. Respondents contend that the claimant did not suffer a compensable injury.

Respondents are unaware of any medical evidence that establishes by

objective medical testing that the claimant suffers from bilateral carpal tunnel

syndrome.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury.
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4. Because of the above finding, the remaining issues are moot and will not be

addressed.
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2The evidence reflects that Maverick eventually was acquired by Tenaris and
renamed such.  However, for the sake of continuity and clarity, the Respondent
employer shall be referred to exclusively as “Maverick.”

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, William Lindsey and Amanda Williams.

Other than the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a compilation of her medical records,

consisting of one index page and 37 numbered pages thereafter; Respondents’ Exhibit 1,

one DVD; and Respondents’ Exhibit 2 the transcript of the deposition of Dr. Ashish Anand

taken June 28, 2011, consisting of 21 numbered pages (said exhibit was separately bound

and, per Commission policy, was retained in the Commission’s file).

Testimony-Hearing

Ya’Trica Kyles.  Claimant testified that she is 29 years old and is claiming an injury

that occurred at work and culminated with her last day at work being May 4, 2010.  In

February 2010, she went to work at Respondent Maverick Tube (hereinafter “Maverick”)2

through a temp agency.  During that period, her job required that she perform a visual

inspection down one end of the pipes that had been manufactured there, viewing their

interior, checking their diameter, and looking for defects; and marking where grinding

needed to be performed.  Her testimony was that her hands had to perform heavy activity

during this period, including gripping.  She elaborated:  “Roll the pipe over and use the

gauge to check the diameter of the pipe, as well as spray painting.  That was basically it.”



Kyles - Claim No. G003945 6

The rolling was a two-person job.  Her testimony was that this particular job caused no

hand or arm symptoms.

Around March 22, 2010, she went to work directly for Maverick, and changed jobs.

Her new task, as depicted in Respondents’ Exhibit 2, was the grinding of pipes.  Claimant

remained in this job until she stopped working there on May 4, 2010; and she has worked

nowhere since then.  Her typical schedule at Maverick was ten hours per day, Monday

through Thursday, each week.  This job, as shown in the video, involved the use of a

grinder that was on the end of a pole with several handles on the pole that is supported

on a roller.  She had to grab these handles and push the grinding apparatus in and out of

the pipe.  Claimant stated that once the middle of the pipe was reached, she had to take

the pole off of the support in order to complete the grinding.  Except for this part of the

task, Claimant felt that the depiction on the video is correct.

About one month or so into this job, she began having numbness and tingling in her

hands and fingers.  When asked what caused this, she replied:  “I would say the gripping

of the pole, the vibrating, and the back and forth and side to side motions.”  She denied

ever having these problems before taking the grinding job.  When the symptoms began,

she notified her supervisor.  She saw the company doctor on May 5, 2010, but was told

that she would have to pay out-of-pocket for her next appointment.  Claimant went to Dr.

Barbara Meredith, her family physician, two days later.

After a couple of visits with Meredith, she saw Dr. Ashish Anand.  Following testing,

she was diagnosed as having carpal tunnel syndrome and was scheduled for surgery.

She underwent releases on both wrists.  Her treatment was covered by her group health
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insurance.  However, she was unable to complete physical therapy because she could no

longer afford the co-pays.  Claimant last saw Anand on November 22, 2010.

Under questioning from Respondents, Claimant testified that while she was

performing the visual inspection job, she did not complain to anyone about having hand

problems; and in fact, she was not having such problems then.  She denied telling Amanda

Williams during that period that she was having hand problems.

Once she became an employee of Maverick and was assigned to the grinding job,

she went through a one-week period in which she merely observed this job being

performed.  William Lindsey was her supervisor at that time.  Respondents’ Exhibit 2 is an

accurate depiction of the job.  As part of this job, she used a grinder to smooth out welds

inside the pipes that were manufactured there.  A grinding wheel is attached to a pole 30

to 40 feet long, and is supported on the other end by a large roller on a stand.  The grinder

could only reach about halfway into a pipe.  Once this point in the process was reached,

the roller could still be scooted up to where it still supported the pole.  Moreover, the pipe

itself was primarily supporting the pole’s weight.  Claimant agreed that there was not a lot

of weight for a worker to support.  However, the roller had to be pushed forward to account

for the air hose that was attached to the end of the pole.

She estimated that she performed this task for a total of 30 to 40 hours.  Later,

however, she stated that she worked six to seven hours a day, four days a week, doing

this.  Her symptoms developed gradually.  It was on May 4, 2010 that she reported her

symptoms and felt that she could not work anymore.
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Claimant stated that she has still not returned to work “[b]ecause I’m not able to 

. . . My hands are still not right.”  Asked to elaborate, she testified that since the surgery,

her right hand is fine, but her left is not.  She has looked for work as a cashier, albeit

unsuccessfully.

Under questioning from me, Claimant clarified that she performed the grinding job

for 30 to 40 hours before her hand symptoms appeared.  The problem with the job was

“[t]he vibration and the repetitive motion.”  The repetitive motion is “[t]he back and forth

motions and the side to side” when pushing the grinder inside the pipe.

William Lindsey.  Called by Respondents, Lindsey testified that he has worked for

Maverick since August 2003.  During the time that Claimant was employed there, he

supervised the grinding area.  Respondents’ Exhibit 2 depicts two people involved in the

grinding process; one is performing the job, and the other is a trainee and is merely

observing.  He stated that a trainee must observe the process for 40 hours before being

allowed to grind.  Lindsey confirmed Claimant’s description of the grinding apparatus.  His

testimony was that the grinding involves “a slight amount of vibration but not a very

significant amount to me.”

Lindsey compiled the data to determine the amount of time Claimant had spent as

a trainee and as a grinder operator.  He compiled the data on her work into a document;

and from that, he testified that she operated the grinder 10 hours on April 22, 2010; three

hours on April 26, 2010; 10 hours on May 3, 2010; and two hours on May 5, 2010.  From

this, he estimated that she only spent around 25 hours operating the grinder over a four-

day period.
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Under questioning from Claimant, Lindsey admitted that it was his own opinion that

the vibration was not significant; it might be significant to someone else.  The data

concerning the amount of time she spent training and grinding was compiled by Lindsey.

He relied on his own memory in recording what tasks she performed each day.

Amanda Williams.  Called by Respondents, Williams testified that she was a team

leader at Maverick when Claimant worked there.  A team leader functions as the head

person on the floor of the facility and makes sure everyone does his or her job correctly.

Her testimony was that while Claimant was training to be a visual inspector, she stopped

Williams and told her that her hands and feet were swelling.  She showed her hands and

stated that she was having a small amount of pain in them.  Claimant did not mention her

job being the cause of the swelling and pain, but did make a reference to her “water pills.”

Under questioning from Claimant, Williams admitted that she had no further contact

with Claimant after she switched departments.

Ya’Trica Kyles.  Claimant testified on rebuttal that she only mentioned her swollen

feet to Williams, and that “water pills” were later given to her by her doctor and that she

told this to Williams.  As for Lindsey, Claimant stated that he mostly stayed in his office

and that there was a point in time where her time card was incorrect.

Testimony-Deposition

Ashish Anand, M.D.  As stated above, Dr. Anand was deposed on June 28, 2011,

and the transcript thereof was admitted as Respondents’ Exhibit 2.  Under questioning

from Respondents, Dr. Anand testified that he is an orthopedic surgeon and has been in

practice for five years.  He first saw Claimant on June 15, 2010.  She presented with
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bilateral hand numbness and tingling.  He sent her for an EMG and nerve conduction

velocity testing, which showed “moderate to severe bilateral carpal tunnel syndrome which

was more marked on the right side.”  He recommended surgery “because the symptoms

were of long standing.”  Bilateral releases were performed.  While her left hand healed

more slowly, “she ultimately had a good outcome.  She had strength which was

comparable on both sides, and her symptoms were resolved.”  The only problem she had

left was minimal scar tenderness in the left wrist.  Anand stated that Claimant reached

maximum medical improvement in November 2010.

After Dr. Anand’s visit with Claimant, he believed that she was performing grinding

work for ten hours a day, and had been performing the job in excess of two months.  Based

upon her description of the job, he believed that it required forceful and frequent repetitive

activity, with prolonged standing in a particular posture.  She had to maintain a particular

posture while holding the grinder frequently and doing a repetitive task.  With respect to

the causes of carpal tunnel syndrome, Anand stated:

It’s quite common in people who are involved in repetitive manual task like
holding onto a vibrating object or holding objects for a long period of time
and hammering or something.  It has been associated with these things.

Respondents described for Dr. Anand the grinding apparatus and process; and

represented that this was Claimant’s second job at Maverick, that she had said that her

first job caused no symptoms, and that she had done the grinding work for no more than

four days for a maximum total of 24 hours.  In response, the doctor testified:

Just 24 hours of exposure to this particular job spread over four days would
not cause [carpal tunnel syndrome], but I am not aware of the kind of job she
was doing before.  If the nature of the previous job also involved some
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repetitive manual and forceful activities, each activity could cause
cumulative trauma and could result later in carpal tunnel syndrome.

. . .

Sometimes you can have an acute manifestation of carpal tunnel syndrome
depending on the positioning of the wrist and the nature of the work
involved; but just doing it for 24 hours over four days–the nature of the
previous work could result in cumulative micro trauma which manifests later.
So this could have been a precipitating factor but not the exact cause.

(Emphasis added)

Under questioning from Claimant, Anand stated that her failure to complete therapy

might have affected that length of her healing period; but because recovery can take from

16 to 48 weeks, “she was still within the time frame.”  Asked again to elaborate on the

matter of causation, the doctor testified:

Well, as I said, with the description Mr. Cuffman gave to me that she worked
for 24 hours scattered over a period of four days–again, I’m not aware of
what kind of job she did prior to this, but any manual work that is repetitive
and forceful can cause micro trauma to the underlying nerves.  Then later
on, anything can be a precipitating factor.  So it could have been a
precipitating factor, but you cannot really say that this caused it.

. . . 

Again, it boils down to the nature of your work.  If it involves repetitive,
forceful positioning of the hands or use of vibrating tools, it causes micro
trauma.  Micro trauma means something which won’t be obvious to the
naked eye; but over a period of time, it might cause changes which can be
seen on the EMG study.

As it happens, if a thing has been used periodically, it can snap anytime.  It’s
like a paper clip.  So there was underlying damage.  Then if you are exposed
to work where you are holding an object and are more forceful or are
standing for a long period of time with the intensity of vibration, it acts like
the last [straw].

(Emphasis added)  In a related vein, the following exchange occurred:
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Q.  Okay.  And assuming all these factors that you’ve heard so far and that
say pre-existing carpal tunnel was present but was asymptomatic, would you
be able to say that this activity that’s been described more likely than not
aggravated this pre-existing carpal tunnel syndrome?

A.  Well, she probably had manifestation of nerve damage which was
asymptomatic, and this could have been a precipitating/aggravating factor
to result in her being symptomatic and coming to me.

Q.  Okay.  I guess what I’m getting at, if she was doing no other activity of a
like nature during this time frame and it was during this activity that she
became symptomatic, is it fair to say that this activity would have aggravated
the condition that was already there to the point that she needed the
treatment she got?

A.  Well, assuming that she had some borderline carpal tunnel syndrome
which was asymptomatic, being exposed to a new kind of work could have
acted as a precipitating factor for it to become symptomatic and then need
treatment.

Q.  Okay.  And from the history you’ve taken and everything you know about
it so far, would you say that is more likely than not what happened in this
case?

A.  Well, as I said, I don’t know her track record; but she probably had
borderline carpal tunnel syndrome, and I would list this as a precipitating
factor.

Q.  You would consider this activity the precipitating factor?

A.  Well, it was a small duration of time, but it was new work for her.  I
cannot definitely pinpoint it, but it’s possible.

Q.  Okay.  I’m just trying to see if you feel that more likely than not this
activity caused–

A.  I’ll just give you a simple example.  If you are not used to running a
marathon and you do and run a marathon the first day, you’re going to fall
on the ground.  So if you are exposed to a certain kind of work that you have
never done and you have borderline damage, then it can be a precipitating
factor.

. . .
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Q.  . . . Beyond that, if you accept as true that she could not have done this
any more than 24 hours at the very most, how likely is it that after such a
short period of exposure to this sort of work, she would be diagnosed with
severe bilateral carpal tunnel syndrome right greater than left.

A.  Depending on what kind of work she was doing prior to this, it could
have resulted in a borderline asymptomatic carpal tunnel syndrome.  If she
had never done this kind of work and she was not accustomed to it, this
could have been a precipitating factor and not the actual cause.  I think the
word is precipitating factor again.

(Emphasis added)

On further questioning by Respondents, Anand stated that whether or not Claimant

stood while grinding was not key, provided that she held the pole in an ergonomic fashion.

If she had “borderline carpal tunnel syndrome that was asymptomatic and then it

manifested after working a small length of time” in the grinding job, “it probably called

attention to the fact that she had some problems.”  He added:

24 hours spread over four days cannot cause severe bilateral carpal tunnel
syndrome unless it was responsible for a fracture.  In her case, there was no
fracture.  So as I mentioned before, it was probably a precipitating factor
which brought to light that there was underlying pathology.

(Emphasis added)

Records-Medical

The medical records of Claimant that were introduced at the hearing, and which

were part of Claimant’s Exhibit 1, reflect the following:

On June 15, 2010, Claimant presented to Dr. Anand with pain, tingling and

numbness in both wrists and hands.  The numbness and tingling began in the right hand

first.  She related that “she used to work in a professional world grinding for 10 hours.”

Anand assessed her as having bilateral carpal tunnel syndrome and prescribed bilateral
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EMG and nerve conduction velocity studies.  The studies, conducted on June 17, 2010,

showed severe bilateral carpal tunnel syndrome, with the right greater than the left.  She

returned to Dr. Anand on June 28, 2010 and decided to undergo carpal tunnel releases.

He wrote:

Bilateral EMG and nerve conduction velocity report done today were
reviewed by me.  It revealed evidence of bilateral carpal tunnel syndrome,
more marked on the right side.  Also there is a slightly increased insertional
activity and rare denervation confined to the abductor pollicis brevis muscles
of each hand, which is comparable with early axonal injury to the medial
nerve bilaterally.

Claimant returned to Anand on July 9, 2010 and reported that the pain from her

wrist seems to travel up her forearm.  He recommended a cervical MRI, but she expressed

the wish to do this after the surgery.  Dr. Anand performed the right open carpal tunnel

release on July 12, 2010.  She stated on July 19, 2010 that her tingling and numbness had

gone down in that extremity, but remained in the left.  The left release was performed on

July 26, 2010.  When she went back to Anand on August 2, 2010, Claimant reported that

both hands were improving.  He referred her to physical therapy.  Anand wrote a note that

reads:  “At this time point of time [sic], she is telling me that she is trying to sue her

employer that she feels that this has happened second nature [sic] of her job and also she

has planning [sic] to apply for disability.”  She repeatedly returned to the him to monitor her

progress.  On August 19, 2010, she was evaluated for physical therapy and was scheduled

for a session every two weeks due to financial reasons.  On September 2, 2010, it was

requested that she be seen once a week.  She continued therapy and on September 15,

2010, asked Dr. Anand when she could return to work.  He responded that she needed to

keep undergoing therapy.
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Dr. Anand on October 20, 2010 wrote that Claimant had “been noncompliant with

the physical therapy because of insurance issues and in fact she has been fired by the

physical therapist.”  Claimant reported that her right hand was fine, but that she had

soreness in the scar on the left hand.  She was no longer having tingling or numbness in

either hand.  Anand wrote:

At this point of time, I had a detailed discussion with the patient.  The patient
was told that she is doing fairly well following the surgery except for [scar]
tenderness.  It has taken some time for recovery, but that has [b]een
because of the fact that she has been noncompliant with the physical
therapy.  At this point of time, the patient can resume desk job if her for [sic]
company allows that.  She needs to see [an] occupational therapist to decide
if and when she can resume her normal duties.  Patient, at this point of time,
is expressing a desire she does not want to go back to normal duties and
she would like to be evaluated for that.

By phone on November 22, 2010, Claimant informed Anand that she had been fired

and that her application for short-term disability benefits had been declined.  She stated

that she was “opting for long-term disability” and “wants to return to her job.”  He informed

her that she needed a functional capacity evaluation and to undergo more physical

therapy.

Records-Nonmedical

Respondents’ Exhibit 2.  This DVD contains 57 seconds of footage of the pipe

grinding operation at Maverick.  It shows a worker pushing and pulling a pole (at shoulder

level) in and out of a pipe as grinding occurs on the inside of it (sparks are visible).  The

worker appears to be moving the pole with relative ease, performing the maneuver at times

with one hand.  The end of the pole that is not in the pipe has an air hose attached to it,

and the section of the pipe behind the worker is resting on a roller that is mounted on the
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top of a stand.  At no time in the video does the worker appear to be supporting the weight

of the pole.
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ADJUDICATION

A. Compensability

Claimant has contended that she suffered a compensable gradual onset injury in

the form of bilateral carpal tunnel syndrome.  Respondents dispute this.

In order to establish the occurrence of a gradual onset or cumulative trauma injury,

the claimant must prove by a preponderance of the evidence that:  (1) she sustained an

injury arising out of and in the course of employment; (2) the injury caused external or

internal physical harm to the body; (3) the injury is supported by objective medical findings;

(4) the injury was caused by rapid repetitive motion; and (5) the injury was the major cause

of any disability or need for treatment.  Stevenson v. Frolic Footwear, 70 Ark. App. 383,

20 S.W.3d 413 (2000).

If Claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415 (citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206

S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to
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believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

As the evidence recounted above reflects, Claimant on June 17, 2010 underwent

an EMG and a nerve conduction velocity study.  These tests showed severe bilateral

carpal tunnel syndrome, with the right greater than the left.  It is unnecessary to prove

rapid repetitive motion when there is a diagnosis of carpal tunnel syndrome.  Kildow v.

Baldwin Piano & Organ, 333 Ark. 335, 969 S.W.2d 190 (1998).

It is important to note that whether Claimant developed carpal tunnel syndrome as

a result of the visual inspection job is not relevant to this proceeding.  This is because at

the time she held that position, she was clearly an employee of a temporary services

agency and not Respondent Maverick.  Once she became a Maverick employee, she was

moved to the grinding job–and that is the pertinent one here.

Her testimony was that she did the grinding job for 30 to 40 hours.  But Lindsey, her

supervisor in that position, testified that he compiled her hours and determined that she

did this job for only 25 hours at most–spread only over the course of four days.  After

consideration of their respective testimonies, and having had the opportunity to observe

them both, I credit Lindsey over Claimant on this matter.

Dr. Anand was the physician who treated Claimant’s carpal tunnel syndrome.  In his

deposition testimony summarized above, he related that Claimant led him to believe that

she had done the grinding job 10 hours a day for two months.  When told that she had only

performed the job for 24 hours at most (which I note is one hour less than Lindsey’s

testimony of 25 hours–but certainly not substantially less, and for that reason I credit the
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opinion), the doctor opined that such a short length of time at the job would not cause

carpal tunnel syndrome.

In Cooper v. Textron, 2005 AWCC 31, Claim No. F213354 (Full Commission

Opinion filed February 14, 2005), the Commission addressed the standard when

examination medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

I credit Dr. Anand’s opinion on this.  The deposition transcript reflects that the doctor was

unable to view the grinding job as depicted in Respondents’ Exhibit 2.  However, I was

able to see the grinding job being performed and also have the benefit of Claimant’s and

Lindsey’s testimony about it.  As described above, the footage shows that a worker who

is grinding holds a pole that is shoulder-height and to which it attached the grinding wheel

on one end and an air hose on the other.  The portion of the pole behind the worker rests

on a roller, and the pipe supports the wheel assembly.  For this reason, and as the
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testimony of Lindsey confirmed (and I credit), the worker does not have to support the

weight of the pole but instead simply guides it in the pipe as the grinding takes place.  The

footage I witnessed does not show that the movement of the pole is done rapidly, or even

that great deal of exertion is involved.  In fact, in the footage the worker at times is guiding

the pole with one hand.  While Claimant testified that part of the problem was in the

vibration, and Anand stated that vibration can be a component of carpal tunnel syndrome,

I credit Lindsey’s testimony that the vibration was slight and not significant.

After consideration of the foregoing, I find that Claimant has not established by a

preponderance of the evidence that she sustained a compensable gradual onset injury

because she has not shown that the carpal tunnel syndrome arose out of and in the course

of her employment at Maverick.  For me to find otherwise would require that I engage in

speculation and conjecture; but this I cannot do.  Dena Construction Co. v. Herndon, 264

Ark. 791, 796, 575 S.W.2d 155 (1979).

I am aware, however, that under the Arkansas Workers’ Compensation Act, the

employer takes the employee as the employer finds him, and employment circumstances

that aggravate pre-existing conditions are compensable.  Nashville Livestock Comm. v.

Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).  A pre-existing infirmity does not disqualify a

claim if the employment aggravated, accelerated, or combined with the infirmity to produce

the disability for which compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark.

App. 30, 917 S.W.2d 550 (1996).  “An aggravation, being an new injury with an

independent cause, must meet the requirements for a compensable injury.”  Crudup v.

Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000);  Ford v. Chemipulp Process, Inc.,
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63 Ark. App. 260, 977 S.W.2d 5 (1998).  This includes the prerequisite that the alleged

injury be shown by medical evidence supported by objective findings.  See Heritage Baptist

Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).

Once Dr. Anand testified that Claimant could not have developed carpal tunnel

syndrome in such a short tenure as a grinder operator, he was asked on multiple

occasions if, in his opinion, the grinding job aggravated a pre-existing condition.

Repeatedly, as highlighted in the quotations above, Claimant responded with words of

equivocation such as “could have” and “possible.”  In one answer, the doctor stated:  “So

[the grinding job] could have been a precipitating factor, but you cannot really say that this

caused it.”  In another, he testified:  “I cannot definitely pinpoint [the grinding job as the

‘precipitating factor’], but it’s possible.”  In only one instance, when again asked about

aggravation at the close of the deposition, was he more definite:  “So as I mentioned

before, [the grinding job] was probably a precipitating factor which brought to light that

there was underlying pathology.”  This answer, however, is not consistent with the balance

of his testimony as discussed above, and for that reason I do not credit it.  In Crudup,

supra, the Arkansas Supreme Court wrote:

Medical opinions addressing compensability must be stated within a
reasonable degree of medical certainty.  Ark. Code Ann. § 11-9-102(16)(B)
(Repl. 1996).  In Frances v. Gaylord Container Corp., we held that “expert
opinions based upon ‘could,’ ‘may,’ or ‘possibly’ lack the definiteness
required to meet the claimant’s burden to prove causation pursuant to § 11-
9-102(16)(B).”  Id., 341 Ark. at 533, 20 S.W.3d at 284.

After consideration of all the evidence, I do not find that Claimant has proven that she

sustained a compensable aggravation.  In sum, she has not established a compensable

injury by a preponderance of the evidence.
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B. Balance of Issues

Because I have found that Claimant has not proven that she sustained a

compensable injury, the remaining issues are moot and will not be addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


