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STATEMENT OF THE CASE

On November 15, 2010, the above-captioned claim was heard in Searcy, Arkansas.

A prehearing conference took place on October 25, 2010.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the addition of a stipulation concerning Claimant’s compensation rates, they are

the following four, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed on or about April 3, 2009.

3. Claimant’s claim for workers’ compensation benefits for an injury occurring

on that date has been controverted in its entirety.

4. Claimant’s average weekly wage entitles her to the maximum compensation

rates.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They read as follows:

1. Whether Claimant sustained a compensable injury to her neck and back.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits.

4. Whether Claimant is entitled to a controverted attorney’s fee.

All issues pertaining to permanency have been expressly reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant suffered a compensable injury to her neck and back on or about

April 3, 2009 when a fourth-grade student ran into her, pushing her into a
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steel door facing.  The Claimant is entitled to workers’ compensation

benefits, including medical treatment.
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Respondents:

1. Claimant did not sustain an injury arising out of and in the course and scope

of her employment on April 3, 2009.  Specifically, Respondents assert that

any complaints the Claimant may have would be due to a pre-existing

condition and not causally related to her employment at Midland School

District or any incident that may have happened on April 3, 2009.

2. Respondents reserve the right to assert additional contentions as may

become known through discovery.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe her demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury either to her neck or to her back.

4. Because of the above finding, the remaining issues in this claim are moot

and will not be addressed.
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CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a compilation of her medical records,

consisting of one index page and 28 numbered pages thereafter; Respondents’ Exhibit 1,

another compilation of her medical records, consisting of a 14-page abstract, four-page

index, and 94 numbered pages thereafter; Respondents’ Exhibit 2, their supplemental

medical exhibit, consisting of one index page and five numbered pages thereafter;

Respondents’ Exhibit 3, Claimant’s Form AR-N dated April 3, 2009, consisting of one

page;  Joint Exhibit 1, the transcript of the deposition of Dr. Rebecca Tuck taken January

12, 2010, consisting of 24 numbered pages; and Joint Exhibit 2, the transcript of the

deposition of Dr. Tuck taken September 22, 2010, consisting of 17 numbered pages.

Testimony-Hearing

Jodie Marie (Vaughn) Kummer.  Claimant testified that she is 36 years old and is

currently a band director in the Forrest City School District.  She has taught music in public

schools for 12 years.  During the 2008-09 school year, she was employed by the Midland

School District.

Her testimony was that the following occurred on Friday, April 3, 2009:

The classes were changing and I could hear my next class running to come
to music class and I opened the door to get classroom control and a student
ran into me and pushed me–slammed me back into the door facing and
that’s what happened.
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This took place during around 1:00 p.m., near the end of the school day.  According to

Claimant,  the force of the impact caused her back to strike the door facing.  She stated

that as a result, she “hurt all over” and had to sit down.  Due to the pain, she was unable

to proceed with her lesson plan–which involved teaching, singing and playing the

piano–and instead showed a movie to her sixth and seventh period classes.  She was able

to finish out the school day.  Claimant’s testimony was that he contacted the school

secretary, Kerri Passmore, and informed her that she had been hurt.  She did not recall

if she made contact with any other school officials.

According to Claimant, she went home that day and stayed in bed the entire

weekend.  Although she took pain medication, she was still unable to do anything.  Her

description of her condition was the following:

When the child hit me my whole body hurt.  When I went home and laid [sic]
down my neck started to hurt so bad.  I was very dizzy.  I was very
nauseous.  I couldn’t hardly [sic] turn my neck.  It was just a very intense,
horrible pain in my neck and it did not stop.

She added that except for her neck, the rest of the pain went away.

The next Monday, Claimant went to see her personal physician, Dr. Michael

Crawley.  Because the pain did not go away after a week, she returned and underwent an

MRI.  Crawley referred her to Dr. Rebecca Tuck, a neurosurgeon.  During this period,

according to Claimant, she was in such severe neck pain that she was unable to drive to

her medical appointments.  She described this pain as being in the back of her neck and

from there going to the top of the neck and down into her shoulders.
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Tuck eventually performed a fusion at C5-6.  Claimant stated that the surgery was

successful:  “I was–the dizziness went away eventually and the nauseous [sic], and I could

move my neck again.  The pain settled.  I wouldn’t say it went away totally, but it did settle

to where I could work and function.”  Her neck is still stiff and sore, and she has to use a

special pillow for sleeping and one when she sits in her recliner.  She has been teaching

in Forrest City since August 2010, and has not had to miss any work there because of her

neck.  Her last treatment was when Dr. Tuck released her; and no further treatment is

planned.  She takes no medication for her neck, but uses Hydrocodone every morning for

her back.  Claimant takes Oxycodone when her back pain is extreme; but this occurs less

than one time per week.

During the period that Claimant was off work, she did not receive her regular salary;

the only payment she received was due to the fact that her salary for working the nine-

month school year was paid out over 12 months.  She characterized these checks as

“very, very small.”  In August 2009, after the new school year began, Claimant returned to

work at Midland for half-days, four days a week; and she began drawing a full paycheck

again in September of that year.  Her testimony was that she worked the entire 2009-10

school year.

In relating her medical history, Claimant denied having any pre-existing problems

with her cervical spine.  However, she has previously had injuries to her lumbar spine.

When she taught at Westside School District, she ruptured her L5-S1 disc when moving

a music stand cart.  That injury was accepted, and benefits were  paid in connection with

it.  She underwent surgery, and returned to teaching after she recovered.  Later, while
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teaching in the Brooklyn School District, Claimant was assaulted by a student and suffered

injuries to L3-4, L4-5, and L5-1.  That claim was also accepted, and was eventually settled

via joint petition.  Thereafter, Claimant went to Munich, Germany and underwent disc

replacement surgery at those three levels.  When asked to describe her condition before

and after this procedure, she stated:

I could barely walk.  I could not function.  I could not work and after that
surgery, the second day I was up walking and immediately when I woke up
from the surgery the pain was gone.  I was ready to live life again and work.

She was off work about 18 months as a result of the Brooklyn incident.

When questioned by Respondents, Claimant testified that the student who ran into

her was a typical-size fourth grader.  She stated that at the time of the incident, she was

5'8" tall and weighed about 280 pounds.  Claimant admitted that in the Form AR-N that she

filled out the day of the incident, she indicated that she was having problems only with her

back and right hip.  She did not have any neck problems until she went home and got into

bed.  

With respect to her pre-existing medical condition, Claimant testified that at the time

of the April 2009 incident, she was taking Mobic, Soma, Hydrocodone and Oxycodone.

She began having lower back trouble in 2002 when she was 28 years old.  June of that

year was when she had her first back surgery.

On September 12, 2002, she was involved in a motor vehicle accident–a chain

collision.  She was taken from the accident scene to the hospital by ambulance.  While

Claimant initially denied having neck pain at that time, she later admitted:  “I did have a

sore neck, yes, I did.”  She did not disclose this in her deposition.  Claimant did not recall
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undergoing a cervical x-ray or being diagnosed as having disc space narrowing and a left

cervical strain; but she stated that her back was “much worse” and “the focus” at that time.

Claimant went to Germany in August 2007.  She underwent a total body MRI, which

included her cervical spine.  The test showed bulging and myelopathy at C5-6.  Dr. W.S.

Zeegers wrote a note that he wanted to discuss her disc problem with her.  This was the

same level at which Dr. Tuck operated in June 2009.

With respect to the time she took off for her alleged injuries, Claimant testified that

she received checks prior to school ending for summer break; however, they were not the

amount she normally would have received.  During this period, she used sick leave, but

she was unsure of the amount.  In addition, the checks she received that summer were not

the regular amount, either.

Claimant’s testimony was that prior to the alleged April 2009 incident, she took

medications for anxiety and depression.  She is still taking some of these medications.

When questioned further by her counsel, Claimant stated that Dr. Zeegers tested

her arms, legs, feet and toes for physical strength.  Prior to that occurring, she had not

complained of left arm weakness.  After the testing, however, the two of them conversed

about the matter.

Under questioning from me, Claimant testified that she only takes Oxycontin

occasionally–and even then, only at night.

With respect to her schedule at Midland, Claimant stated that she only worked

during the regular school year.  She had no assigned duties during the summer.  The

checks that she received at the end of the 2008-09 school year and into the summer were
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smaller than usual.  Her testimony that her normal monthly check would have been for

around $2,000.00–provided that she had not used up her sick leave.  The checks she

received during this period, however, were less than $1,000.00 each.

When she returned to work in August 2009, she worked half-days for four weeks.

Thereafter, she returned to work full-time.  During this period, she used sick leave to make

up for the amount of time she was not working.  After her leave was exhausted, her pay

was docked.

Testimony-Deposition

Dr. Rebecca Tuck.  Dr. Tuck was first deposed on January 12, 2010, and the

transcript thereof was admitted as Joint Exhibit 1.  Under questioning from Respondents,

she testified that she is a board-certified neurosurgeon.

Claimant first came to see her on May 19, 2009, and was complaining of problems

with her cervical spine.  She complained of severe neck pain and told Tuck that one month

to six weeks prior, a student slammed into her and knocked her against a door.  Claimant

stated that her neck pain was located in the back of the neck and radiated a bit more to

the left than the right, but involved the entire neck.  She stated that conservative treatment

had not helped her.  Claimant brought with her a report on an MRI done on April 18, 2009.

This showed a moderate-sized central disc rupture at C5-6, along with “tiny central disc

abnormalities” at C4-5 and C6-7.  Dr. Tuck testified that only the C5-6 finding was

significant, and that she felt that based on the history Claimant supplied, it was secondary

to the incident that she had recounted.  Claimant did not inform her that she had any
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previous neck problems.  According to Tuck, the disc rupture was not calcified and had no

associated bone spurs, which would have indicated that the condition was a chronic one.

Claimant desired to have the damaged disc replaced with an artificial one, but her

insurance would not approve this.  Thus, she opted to undergo a fusion.  This took place

on May 22, 2009.  Tuck stated that she encountered nothing unusual during the operation.

While an osteophyte was removed, it was not a large one.

On August 8, 2009, x-rays showed that the fusion was starting to become solid.

She was released to return to work two weeks from that date, with a ten-pound lifting

restriction and a limitation of working half-days.  On September 15, 2009, Claimant

presented with fatigue and some numbness in the ulnar nerve distribution.  However, a

follow-up MRI in October 2009 showed only post-surgical changes and nothing of

significance.  Claimant was to return for an appointment in November 2009, but this did

not occur.

Dr. Tuck testified that cervical strains are common, and that one arising from a

motor vehicle accident in 2002 would not necessarily have contributed to the C5-6

findings.  She reviewed the August 24, 2007 MRI report, which reflected a finding of

moderate central bulging at C5-6.  While Tuck stated that she would have to see the two

studies in order to compare them, she stated that “usually a bulge is not a herniation.”

According to the doctor, in the lexicon generally a disc condition ranges from a bulge,

which is not very significant, to a more prominent bulge or a protrusion, and then to a

herniation or rupture.  But Dr. Tuck agreed that the finding in the 2007 MRI was in the

same location as the area she treated.  The earlier MRI found myelopathy, which indicates
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some sort of spinal cord dysfunction; but Tuck found no evidence of this at the time of her

own examination of Claimant.

Dr. Tuck agreed that the report from Germany indicated that the physicians there

saw a problem at the C5-6 level.  When asked if that would change her opinion concerning

the causation of the disc problem that she herself treated, the doctor stated, “That’s very

difficult since we don’t have images.”  She added:

You know, I think pretty much I have to assume that the patient is truthful,
and that she said she really didn’t have any significant problems in the neck
until the incident occurred.  And that’s what I based my opinion that her
abnormality was related to the injury.

Tuck stated that she would need to review the actual images that were taken in Germany.

She confirmed that all of her opinions were stated within a reasonable degree of

medical certainty.

Under questioning from Claimant, the doctor testified that had she noted a lot of

degenerative changes as she was operating, her report would have reflected it.  Claimant’s

complaints were consistent with what was found:  “just a plain soft disc rupture.”  Her

continued complaints are likewise consistent with the initial and final diagnosis.

According to Tuck, Claimant reached maximum medical improvement around the

time of her return October 2009 appointment.  She felt that Claimant is entitled under the

AMERICAN MEDICAL ASSOCIATION, GUIDES TO THE EVALUATION OF PERMANENT

IMPAIRMENT (4th ed. 1993) to a nine percent (9%) impairment rating to the body as a

whole.

Dr. Rebecca Tuck.  On September 22, 2010, Dr. Tuck was deposed once again.

The transcript thereof was admitted as Joint Exhibit 2.  When questioned by Respondents,
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she testified that the films that were taken in Germany were provided to her after the

previous deposition.  On April 22, 2010, she wrote a report in which she stated that she

had reviewed the August 2007 films and that they reflect a significant disc protrusion at

C5-6, along with effacement of the CSF space.  The latter is an indention into fluid space

surrounding the spinal cord–which was caused by the disc protrusion.  The films also

showed a central disc rupture that was very similar, if not identical, to the abnormalities

seen in April 2009.  In sum, there was nothing objective to discern between what showed

up in the August 2007 films versus those taken in March 2009.  Dr. Tuck opined that what

occurred in 2009 was an exacerbation of a pre-existing condition rather than a new injury.

This determination was based solely upon Claimant’s representation that she had never

had neck pain, and that the pain began immediately after the student struck her and

pushed her into the door; Dr. Tuck found no objective findings that would indicate a

specific injury or mechanism that would show that an exacerbation took place.

Tuck explained that while the fusion surgery was to correct something very similar,

if not identical, to the problems shown in the 2007 films, the impetus for the procedure was

Claimant’s complaints of pain.  She testified that patients sometimes have radiographic

abnormalities without experiencing any pain.  While taking a large amount of a pain

medication such as Hydrocodone could have masked the cervical problems, Dr. Tuck

stated that in such situations, the patient is usually still aware that the problem exists.  She

agreed that Claimant’s neck condition could have become symptomatic at a certain point

in time without any mechanism of injury.  Tuck’s testimony was that “[w]e simply must rely

on a patient’s history to determine when an injury occurred or what the injury was.  You
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know, there’s no way that we can have those truths without the patient telling us what

happened.”

Turning again to the 2007 findings, Dr. Tuck testified that the finding of C-6 paresis

at that time meant weakness in the distribution of the C-6 nerve root.  The report at that

point of “complex pain syndrome, strong suspicion on cervical syndrome C5 and 6,” would

indicate that she may have been having some pain in the cervical spine area.  For that

reason, Claimant’s history to Tuck of having no problems with her cervical spine before

April 2009 was incorrect.  The doctor testified that she could state within a reasonable

degree of medical certainty that the April 2009 incident Claimant described to her was an

exacerbation or aggravation of her pre-existing condition.

When questioned by Claimant, Tuck was asked how the door incident might have

caused her neck condition to become symptomatic.  She stated:

Jodie described a door being pushed open, if I understand correctly, a pretty
forceful–that led to a forceful impact on her.  And you can imagine that that
type of impact would cause some flexion and extension motions of the neck.
And, therefore, you know, apparently, she did already have a disc problem.
So something like that could cause a bump on the spinal cord, a bump on
the nerve root, that would cause the symptoms to surface.

Such a situation, according to Dr. Tuck, is a fairly common experience.  She did not recall

perceiving the Claimant was exaggerating her symptoms or otherwise being dishonest. 

But Tuck added that she could not state whether the neck condition would have remained

asymptomatic without the door incident.  She nonetheless stood by her June 1, 2010 letter,

in which she opined within a reasonable degree of medical certainty that the door incident

aggravated the underlying condition.
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Under additional questioning from Respondents, Dr. Tuck testified that the objective

finding supporting the aggravation is the history related to her by Claimant.  When asked

what objective findings showed that Claimant suffered a bump to a nerve root, Tuck

admitted that no such findings were present.  She added that Claimant’s problem could

have become symptomatic without any triggering event at all.

Records-Medical

The medical records of Claimant that were introduced at the hearing and are

part of Claimant’s Exhibit 1 and Respondents’ Exhibits 1 and 2 reflect the following:

Pre-Incident.  Claimant presented with low back pain since May 2, 2002, due to

lifting.  An MRI showed a large disc extrusion/herniation at L5-S1, along with degenerative

findings at other levels.  On June 25, 2002, she underwent a laminectomy.

Claimant complained of neck strain on September 12, 2002 following a motor

vehicle accident.  She went to the emergency room and was diagnosed as having left

cervical and L4-5 sprains.  X-rays of the cervical spine showed, inter alia, reversal of the

normal lordotic curvature.  An MRI on September 19, 2002 showed disc bulging at L5-S1

into the left foramen.  Her myelogram and post-myelogram CT on November 14, 2002

showed mild bulging at L3-4 and L4-5, but Dr. Tuck found no recurrent disc at L5-S1.

An MRI on January 10, 2004 showed a bulge at L5-S1, along with mild stenosis at

L3-4 and L5-S1.  On February 5, 2004, she complained of severe lower back pain, but

could not attribute it to a particular incident.  An MRI of the lumbar spine on July 14, 2005

showed only degenerative changes.  She continued to complain of back pain, among other

symptoms, and reported that a child had jumped on her back at home.  On October 4,
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2005, underwent an L5 microlaminectomy by Dr. Rodney Routsong.  Thereafter, she

underwent physical therapy.

Claimant underwent a radio frequency procedure on January 15, 2007.  She

reported on February 9, 2007 that she had been assaulted at a ball game and had low

back pain.  A CT scan showed an abnormal signal at L5-S1 that the reading radiologist

stated could be scar tissue or disc material, along with osteophytosis at this level, mild

stenosis at L3-4 and L4-5.  She underwent therapy.

On August 24, 2007, she presented to Dr. Weegers at Alpha Klinik Munchen in

Munich, Germany with severe to very severe low back pain.  Only Dr. Weegers’ surgical

report is in evidence; but therein, he recites the history of her case.  An x-ray of the

cervical spine showed no relevant abnormalities.  A total spine MRI reflected, inter alia,

degenerative disc disease at L3-4, L4-5 and L5-S1, a large annular tear at L4-5, and a

large herniation at L5-S1.  The test also reflected that she had “moderate central bulging”

at C5-6.  She underwent artificial disc implantation at L3-4, L4-5 and L5-S1.  Claimant

reported to Dr. Larry Felts on October 16, 2005 that the surgery went well.  She underwent

therapy.  Her records show that she was taking, inter alia, Oxycodone, Hydrocodone, and

Soma.

Post-incident.  In his Physician’s Report dated April 6, 2009, Dr. Crawley noted that

Claimant complained of neck, left hip, and back pain.  She underwent a lumbar MRI on

April 18, 2009 state showed mild facet hypertrophy at L1-2 and L2-3.  Metallic artifact

obscured the other levels.  A cervical MRI on the same date reflected “maybe a tiny central

disc herniation” at C4-5, a moderate-size central disc herniation at C5-6 causing mild to
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moderate canal stenosis, and a tiny central disc herniation at C6-7.  She was also noted

to have “mild reversal of the normal cervical lordosis centered at the C5 level.”

She presented to Dr. Tuck on May 19, 2009 with severe neck pain and stated that

a month to six weeks before, a student ran into her and slammed her against a door,

causing the pain.  Claimant stated that since the incident, she has been unable to work,

and has required assistance in personal care.  She told Dr. Tuck that the pain was located

in the posterior neck and radiated to the left and right.  Claimant stated that she never had

difficulty with her neck before this incident.  Tuck’s notes read:  “Examination of the neck

shows marked decreased range of motion.  Primarily, this is going to be due to muscular

spasm and poor efforts in attempting to move the neck.”  Dr. Tuck read the cervical MRI

and did not view the C6-7 finding to be significant.  She termed the C4-5 finding as “[m]inor

changes.”

On June 22, 2009, Claimant underwent an anterior diskectomy and fusion at C5-6.

X-rays on that date showed post-operative changes but no significant abnormality.  Tuck

on August 4, 2009 wrote that Claimant could return to work in two weeks, working only half

a day.  Claimant on September 15, 2009 complained of left shoulder pain, and fatigue,

numbness and tingling.  Dr. Tuck ordered MRIs of the neck and left shoulder, and a nerve

conduction study of the left arm.  X-rays showed good positioning of hardware.  The

October 7, 2009 MRIs showed tiny protrusions at C4-5 and C6-7.  Tuck found this to be

normal.  The shoulder showed fraying of a tendon.

In a letter to Respondents’ counsel dated April 22, 2010, Dr. Tuck wrote:

I have had the opportunity to review the images that have been obtained
from Alpha Spine Center in Germany, the date of this study being 8/23/07.
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I have reviewed those images and compared them directly to the MRI
images of the cervical spine taken at NEA Baptist on April 18, 2009.  I have
compared these two studies side by side.  The sagittal images are of
comparable quality.  Indeed the study from 2007 shows a significant disc
protrusion at C5-C6 with effacement of the CSF space and slight effect upon
the spinal cord.  These sagittal images appear identical to the sagittal T2
images of April 18, 2009.  I have also attempted to compare the axial images
obtained in Germany in August of 2007 with the sagittal images obtained
here at NEA Baptist on April 18, 2009.  The quality and clarity of the images
from Germany are not nearly as sharp as those obtained at NEA Baptist.
Regardless, I believe that the comparison is sufficiently accurate.  Indeed
the central disc rupture is seen on the 2007 study and appears very similar,
if not identical, to the abnormalities seen April 18, 2009.  Therefore, this
would appear to be an exacerbation of a pre-existing condition rather than
an entirely new injury.

Dr. Tuck wrote a letter to Claimant’s counsel on June 1, 2010 that reads:

This letter is in response to the questions posed in your letter of May 13,
2010, regarding Jodie Kummer.  I had indicated in my last communication
with you that I felt that Ms. Kummer had suffered an exacerbation of a pre-
existing condition in relation to her injury.  I consider ‘exacerbation” and
“aggravation” to be interchangeable words, so certainly an aggravation of
her pre-existing condition would be an accurate description of the symptoms
that she suffered in relation to the disc rupture or protrusion that she sought
to fix that required surgical intervention.

Records-Nonmedical

Respondents’ Exhibit 3.  In Claimant’s Form AR-N, signed on April 3, 2009, she

stated that she suffered an injury to her “hip and back (right side hip).”

ADJUDICATION

A. Compensability

Claimant has contended that on April 3, 2009, she sustained a compensable injury

to her neck and back when a fourth-grade student ran into her, pushing her into a steel

door facing.  Respondents have disputed that she suffered a compensable injury, and

have argued that any problems she has are due to pre-existing conditions.
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In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show by a

preponderance of the evidence that:  (1) an injury occurred that arose out of and in the

course of his or her employment; (2) the injury caused internal or external harm to the body

that required medical services or resulted in disability or death; (3) the injury is established

by medical evidence supported by objective findings, which are those findings which

cannot come under the voluntary control of the patient; and (4) the injury was caused by

a specific incident and is identifiable by time and place of occurrence.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Id.  This

standard means the evidence having greater weight or convincing force.  Metropolitan Nat’l

Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Back.  At the hearing, Claimant testified that she has had pre-existing problems with

her lumbar spine dating back to 2002.  Her medical records, discussed above, confirm this.
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After a lifting incident that year, she experienced problems at L5-S1 and underwent a

laminectomy.  In 2005 she underwent a microlaminectomy at L5.  Following an assault by

a student in 2007,  she again presented with lower back problems and in August of that

year underwent artificial disc replacement procedure at L3-4, L4-5 and L5-S1.

Under the Arkansas Workers’ Compensation Act, the employer takes the employee

as the employer finds her, and employment circumstances that aggravate pre-existing

conditions are compensable.  Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d

64 (1990).  A pre-existing infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the infirmity to produce the disability for which

compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550

(1996).  “An aggravation, being an new injury with an independent cause, must meet the

requirements for a compensable injury.”  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000);  Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5

(1998).  This includes the prerequisite that the alleged injury be shown by medical

evidence supported by objective findings.  See Heritage Baptist Temple v. Robison, 82

Ark. App. 460, 120 S.W.3d 150 (2003).

But her medical records in evidence are devoid of objective findings of any back

injury.  Her lumbar MRI, taken on April 18, 2009, 15 days after the alleged work-related

incident, showed only degenerative findings at L1-2 and L2-3.  Metallic artifact obscured

the other levels.  Because of the absence of objective findings of an acute injury to her

back, this portion of her claim must fail at the outset.
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Neck.  Claimant has also alleged that as a result of being pushed into the door

frame by the student, she injured her neck.  She initially testified that she had no pre-

existing neck problems.  But she later admitted that in as a result of September 2002 motor

vehicle accident, she sustained a “sore neck.”  Her medical records show that an x-ray

taken of her neck following the collision showed reversal of the normal lordotic curvature.

She was diagnosed as having a cervical sprain.  While she was preparing to undergo back

surgery in Germany in 2007, x-rays and an MRI were taken of her cervical spine.  The

radiology reports are not in evidence; but Dr. Weegers in his surgical report stated that the

x-ray showed “no relevant abnormalities” and that the MRI reflected “moderate central

bulging” at C5-6.  This is the level at which Dr. Tuck performed a fusion.  The cervical MRI

Claimant underwent 15 days after the alleged incident in 2009 showed “mild reversal of

the normal cervical lordosis centered at the C5 level.”  It also reflected “maybe a tiny

central disc herniation” at C4-5, a moderate-size central disc herniation at C5-6 causing

mild to moderate canal stenosis, and a tiny central disc herniation at C6-7.

As stated above, whether Claimant’s alleged neck injury is analyzed as a wholly

new one caused by a specific incident, or as an aggravation of a pre-existing condition,

the elements of compensability must be met.  Among other things, she must establish the

presence of the injury or aggravation through objective findings; and those findings have

to be causally related to the work-related incident.  Ford, supra.

The question, then, becomes whether the findings shown on the April 18, 2009 MRI

were present before the alleged incident.  Again, the radiology reports from Alpha Spine

Center in Germany were not offered into evidence; they were referenced by Dr. Weegers
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in his surgical report, which is in evidence.  But following Dr. Tuck’s first deposition, she

was furnished with the MRI images from Germany.  As quoted above, on April 22, 2010,

Tuck wrote that in comparison of the 2007 and 2009 MRIs, she found the C5-6 disc rupture

depicted in the respective images to be “very similar, if not identical.”  She confirmed this

in her September 22, 2010 deposition.  Thus, this finding cannot be causally related to the

April 3, 2009 incident.

With respect to the “tiny central disc abnormalities” (Tuck’s words) at C4-5 and C6-

7, her testimony in the first deposition was that they were not significant.  Nothing before

me shows them to be acute in nature.  But what about the “mild” reversal of the normal

cervical lordosis also found in the 2007 MRI?  Straightening of the lordotic curve can serve

as an objective finding.  See Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167

(2000).  Claimant had this condition in 2002, but Dr. Weegers does not mention such a

finding in 2007.  While I do not have the German radiology reports to conduct a

comparison, I have benefit of Dr. Tuck’s testimony on the comparison that she conducted.

While her April 22, 2010 letter only references comparison of the respective C5-6 findings,

she went further than this in her September 22, 2010 deposition.  She was asked

repeatedly if she had found any objective findings that would support her opinion that

Claimant had suffered an exacerbation or aggravation of her pre-existing medical

condition.  Tuck stated on more than one occasion that she found no new findings, and

that the basis for her opinion was strictly that Claimant had told her that she was

asymptomatic before the alleged April 3, 2009 incident.  She had benefit of the 2009 MRI

showing reversal of the cervical curvature; and if this was not present on the German
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images, she certainly would have so testified–for it would have been a “new” finding.  For

me to hold otherwise would require that I engage in speculation and conjecture.  But this

I cannot do, for speculation and conjecture cannot serve as a substitute for proof.  Dena

Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  The Commission

is authorized to accept or reject a medical opinion and is authorized to determine its

medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App.

129, 84 S.W.3d 878 (2002).  I credit Dr. Tuck’s testimony on this point, and find that the

2009 cervical MRI contained no new findings.

As noted previously, Dr. Tuck in her May 20, 2009 report wrote that examination of

Claimant’s neck showed decreased range of motion, and that “[p]rimarily, this is going to

be due to muscular spasm . . . .”  Spasms themselves are objective findings.  Estridge,

supra; Continental Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999).  But

Tuck did not find spasms; she instead apparently deduced their presence from the results

of a range-of-motion test (along with the reversal of the lordotic curve, discussed supra).

The Arkansas Court of Appeals has held that passive range-of-motion testing is an

objective finding, while active range-of-motion testing is not.  Hayes v. Wal-Mart Stores,

Inc., 71 Ark. App. 207, 29 S.W.3d 751 (2000).  Dr. Tuck did not indicated which method

she employed.  Claimant thus cannot show that this testing was not within her voluntary

control, and produced an objective finding.  See Mays v. Alumnitec, Inc., 76 Ark. App. 274,

64 S.W.3d 772 (2001).

In sum, Claimant has not established that her alleged cervical injury is illustrated

by objective medical findings; any cervical findings in evidence have not been causally
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related to the alleged work-related incident in April 2003.  For that reason, the

compensability of her alleged compensable cervical injury has not been proven by a

preponderance of the evidence.

B. Remaining Issues

Claimant has also contended that she is entitled to reasonable and necessary

medical treatment, temporary total disability benefits, and a controverted attorney’s fee.

However, because I have found that she has not proven that she sustained a compensable

injury, these issues are moot and will not be addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


