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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F801104

TOMMY R. KIMBLE              CLAIMANT

HINO MOTORS MANUFACTURING USA, INC.         RESPONDENT EMPLOYER

TOKIO MARINE AND FIRE INSURANCE COMPANY           RESPONDENT CARRIER

ORDER AND OPINION FILED JANUARY 19, 2011 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE ALVIN SIMES, Attorney at Law, Forrest
City, Arkansas.

Respondents represented by the HONORABLE JOSEPH PURVIS, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing on November 5, 2010 in Marion,

Arkansas.  A Prehearing Conference was held on August 24, 2010 and a Prehearing

Order was filed on August 25, 2010.  A copy of the Prehearing Order was marked as

Commission Exhibit #1 and made a part of the record without objection.

At the Prehearing Conference, the parties agreed to the following stipulations:

1.  There was a December 21, 2006 employer/employee relationship.

2.  Compensation rates are $360/270.

The claimant contends that he sustained a compensable injury (heart attack). 

He contends he is entitled to medical benefits, temporary total disability benefits from
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December 22, 2006  to a date to be determined and attorneys’ fees.

Respondents contend there was not a compensable injury relying on Ark. Code

Ann. §11-9-114.  The claim has been controverted in its entirety.

ISSUES TO BE LITIGATED

1.  Compensability

2.  Medical Benefits

3.  Temporary Total Disability Benefits

4.  Attorney’s fees

From a review of the record as a whole, to include medical reports, documents,

excellent briefs, deposition of Dr. Bennett Rudorfer, deposition of Greg Long and other

matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with Ark. Code Ann §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  There was a December 21, 2006 employer/employee relationship.

2. Compensation rates are $360/270.

3. The claimant has failed to prove by a preponderance of the evidence that

he sustained a compensable heart attack injury pursuant to Ark. Code

Ann. § 11-9-114.  
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DISCUSSION

The claimant, 49 years old, began working for the respondent employer in

February 2006 where he was initially hired as a machine operator.  After four or five

months, the claimant was made a Team Leader and was working in that capacity on

December 21, 2006.  The claimant described his job duties:

Number one was production, the quality of the products and
our parts. It was really the direct supervision of our machine
operators, to make sure the line started on time every
morning and check the quality of the parts, just in general to
make sure the employees were doing their job and to
answer directly to my supervisor, Mr. Long.
T, p. 12, lines 20-25.

The claimant confirmed that about December 5, 2006, he started working 10 plus hours

per day until the December 21, 2006 incident when the company was going from a

training mode to a production mode.

According to the claimant, he had no history of heart problems or hypertension. 

The claimant acknowledged that some of the medical records reported he had a history

of hypertension and had not been taking his medication.  The claimant simply stated

that was not accurate.  The claimant confirmed that he was required to take a physical

before his employment with the respondent and he was cleared for work.  

The claimant testified that on December 21, 2006 he got to work at 6:00 a.m., an

hour early and made sure the machines were ready to start at 7:00 a.m.  There were

machine problems requiring him to contact maintenance so he cut his lunch break short

and after lunch at about 11:30 or 12:00, he gradually began to feel bad.  He testified to

having some pain in his arm, he was feeling slightly nauseated and sweating.  The
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claimant continued to do his regular checks on the line.  He then got a call from his

supervisor and was asked to go to the dock and sort through some defective parts that

were run the day before.  The claimant described his duties with the defective parts:

Q.  So there are several hundred defective parts that you
had to do something with, in addition to your normal
assignment; and I want you to tell the Judge what you had to
do with them. 

A.  The parts were ready for shipping. So we had to unpack
the parts and sort them so the Quality Department could
recheck them. Greg had told me to take a couple of other
workers to the dock with me. Someone had to drive a forklift
to go get them, and then me and two other workers opened
the containers and took them out and sorted them so they
could be taken to another staging area to be rechecked. 
T, p. 21, lines 13-22.

The claimant testified that about 2:30 p.m. he was sweating on a chilly

December day and his arm was hurting and he was unable to raise it above his head. 

He was nauseated and his thinking became cloudy and that’s when he told the

supervisor, Greg Long,  that he did not feel well and needed to see a doctor.  He stated

that he needed an ambulance or some way to get to the doctor.  Mr. Long took the

claimant to the Safety Manager and his blood pressure was taken and that was normal

so he was taken to the Break Room and some other people were called.  The claimant

was in the Break Room from about 2:30 p.m. until 4:00 p.m. and Mr. Brown, the Safety

Manager, drove the claimant to the Crittenden Memorial Hospital in the claimant’s car.

The claimant testified that his duties on December 21, 2006 were greater since

he was having to inspect the defective parts in addition to his normal duties.  The

claimant testified that he had an EKG at Crittenden Memorial Hospital and it was
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determined he was having a heart attack and he was transported by ambulance to

Methodist Hospital in Memphis.  He was hospitalized there for 13 or 14 days where he

underwent two bypass surgeries.  

According to the claimant, he has not been released to return to work and is

under the care of a cardiologist, Dr. Isaacson in Jonesboro.  The last bill the claimant

saw from Methodist Hospital was $223,000.  

Under cross examination, the claimant confirmed that he had never been

diagnosed with hypertension nor had he ever been prescribed hypertension

medication.  He also testified that he had not previously had chest pains before the

December 21, 2006  incident.  The claimant confirmed he had blockage in his heart. 

The claimant confirmed that he began having some symptoms while he was performing

his regular job on December 21, 2006 and he testified his symptoms became more

severe when he began working with the defective parts on the shipping dock.  

The claimant testified that an eight hour shift would require him to spot check

about 50 to 75 knuckles.  If the claimant worked overtime, the checks would go over

100 parts.  The claimant drew about 10 weeks of group disability benefits and the

claimant’s group health insurance paid some of the medical.  Dr. Glynn Schoettle

performed both heart procedures and Dr. Rudorfer was the emergency room doctor.  

Dorothy Kimble, the claimant’s wife, testified that she was first notified of her

husband’s injury when she received a call from the paramedic who was taking the

claimant to Methodist Hospital.  The claimant’s employer did not notify the claimant’s

family that he was at the hospital.  
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ADJUDICATION

The issue of compensability is controlled by the provisions of Ark. Code Ann.

§11-9-114, and the standard of proof in heart attack cases is high, as follows:

(a) A cardiovascular, coronary, pulmonary, respiratory, or
cerebrovascular accident or myocardial infarction causing injury, illness,
or death is a compensable injury only if, in relation to other factors
contributing to the physical harm, an accident is the major cause of the
physical harm.

(b) An injury or disease included in subsection (a) of this section
shall not be deemed to be a compensable injury unless it is shown that
the exertion of the work necessary to precipitate the disability or death
was extraordinary and unusual in comparison to the employee’s usual
work in the course of the employee’s regular employment, or, alternately
that some unusual and unpredicted incident occurred which is found to
have been the major cause of the physical harm.

Major cause is defined as “more than fifty percent (50%) of the
cause.”  Ark. Code Ann. §11-9-102 (14)(B).

Subsection (a) requires that the relation to all factors contributing to the ultimate

physical harm and “accident” must be the major cause of the physical harm. 

Subsection (b) focuses on the circumstances surrounding the incident and requires that

the exertion of the work necessary to precipitate the disability or death must be

extraordinary and unusual in comparison to the employee’s usual work in the course of

the employee’s regular employment or, alternatively, that some unusual and

unpredicted incident occurred that was the major cause of the physical harm.

The claimant contends that the extra work he was performing on December 21,

2006 was the major cause of the heart attack and or the cardiovascular injury.  There

was testimony by the claimant that he was working longer hours on December 21, 2006

and in addition to his regular duties, he was assigned duties of inspecting some
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additional defective parts that were already packaged and ready to be shipped.  These

required unpacking and loading to carts to be re-tested.   The claimant also contends

that the extra inspections assigned the claimant provided the exertion of work that was

extraordinary and unusual in comparison to his usual work assignments.  

The deposition of Dr. Bennett L. Rudorfer, treating physician at Methodist

Hospital, was taken on Sept. 30, 2009.  Dr. Rudorfer testified extensively about the

claimant’s care, condition and the cause of the heart attack.  Dr. Rudorfer testified that

the testing showed blockage in the heart arteries and initially a stent was placed in one

heart artery.  Testing showed the left main coronary artery was more than 60%

narrowed or the artery has plaque and there is a hardening of the arteries.  Dr.

Rudorfer further testified that the claimant’s right coronary artery appeared to be 99%

or 100% blocked.  Dr. Rudorfer on questioning explained:

I believe that what happened in this case was that there was
occult coronary artery disease that had never been found
before and apparently had never caused symptoms before
and had never been looked into before because nobody had
a reason to.

And then all of a sudden on top of that, some blocked
coronary artery which may have started out being a minor
blockage abruptly became a complete blockage, caused an
acute heart attack. The man was obviously very, very ill. We
found the problem, we fixed it, but because of all of the
blockages, he still needed surgery. 
Jt. Exh. #1, p. 25, lines 17-25 to p. 26, lines 1-5.

. . .

Q.  All right. Would you say that the severe coronary artery
occlusive disease was the cause of his heart attack?

A.  Yes.
Jt. Exh. #1, p. 39, lines 14-17.
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                                                . . .

Q.  Can you say what precipitated the total occlusion or total
blockage then in the right coronary artery? 

A. Most likely there was catastrophic plaque rupture of an
atherosclerotic lesion that when this rupture occurred
caused acute blood clot to form and close the artery down,
and we know, generally speaking, that before this
catastrophic plaque rupture occurs, that particular lesion
tends to be mild. 

Q.  And do we know what caused the catastrophic rupture?

A.  Again, I don’t believe that anybody knows what causes
catastrophic plaque rupture. There’s a lot of hypotheses.
You know, there’s a lot of concern as to how we might detect
it and predict when this might happen in the future, but that
is one of the big current enigmas in the practice of
cardiology.

Q.  Could this have occurred had he been sitting at home in
an easy chair?

A.  I mean, it could have occurred if he was in Mars. I mean,
nobody really knows what it is that causes catastrophic
plaque rupture to occur at the time and place it chooses to
occur.
Jt. Exh. #1, p. 47, lines 23-25 to p. 48, lines 1-23.

Dr. Rudorfer was asked if he had any reason to believe that the injury or the

condition arose from the claimant’s employment and he opined that he had no reason

to believe that the injury or condition arose out of the claimant’s employment. Jt. Exh.

#1,p.56.   Dr. Rudorfer was asked if he could give an opinion as to whether or not the

claimant’s exertion or his work was a major cause or substantial cause in this plaque

eruption?  Dr. Rudorfer opined that he could not give any opinion because he did not

believe the information was there regarding the medical understanding.  
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Dr. Rudorfer was asked if the delays in getting the claimant immediate medical

treatment either caused additional problems or worsened his condition.  Dr. Rudorfer

responded:

In theory, the sooner that he had that artery opened, the
better it would have been for him. The fact that there was a
delay probably is not very significant in either event, in my
opinion, because when we did the initial catheterization, the
ejection fraction was felt to be normal. 
Jt. Exh. #1, p. 92, line 25 to p. 93, lines 1-6.  

Dr. Rudorfer testified again about causation:

I think that the mechanism that leads to that type of rupture
of the fibrous cap is not well understood enough at this point
for us to really discuss causation, and at all the
understanding is really at the moment either very laboratory-
based biochemical or it’s really what we call
epidemiological. In other words, we know that there is a
daily variation. People have heart attacks certain times
during the day. 
Jt. Exh. #1, p. 94, line 25 to p. 95, lines 1-9.

Dr. Rudorfer testified that he could not exclude the lifting or the work as a factor in the

claimant’s heart attack.  

The claimant has discussed a Court of Appeals case, Williford v. City of North

Little Rock, 62 Ark. App. 198, 969 S.W.2d 687 (1998), to be favorable to the facts in the

instant case.  In Williford, the claimant suffered a heart attack shortly after performing

the Firefighter’s Encounter and Agility Test on a hot humid day.  The claimant had

chronic pulmonary disease, hypertension and was insulin dependent.  The pathologist,

Dr. Peretti, opined: “It is clear that the strenuous workout was the major cause in

precipitating that myocardial infarction.”  Id. at 203.  

Benefits were awarded in City of Blytheville v. McCormick, 56 Ark. App. 149, 939
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S.W.2d 855 (1997) where the claimant suffered a heart attack caused by and

immediately following his exposure to smoke while ventilating the roof of the burning

building.  Dr. Burnett opined that the claimant’s exposure to smoke while ventilating the

roof was by far the major cause of his heart attack with the other factors combined

amounting to less than ten percent by comparison.    

In another Court of Appeals case, Drywall v. Carey, 2009 Ark. App. 749,

____S.W.3d______, the court agreed that benefits should be awarded  to the claimant. 

The claimant was carrying sheet rock panels upstairs to second floor apartments on a

very hot day.  The claimant had a family history of coronary artery disease and

hypertension.  He suffered both a heat stroke and a myocardial infarction.  The medical

evidence supported the causal connection of the injury to his work and Dr. McKinnon

opined the work related injury caused the claimant’s need for the surgery.

These cases all have in common that even with the claimants having pre-

existing heart conditions, the heart attacks were compensable.  Each case established

a causal connection between the work-related event and the injury and each had

medical evidence favorable to the claimant in establishing major cause.  In the instant

case, the medical evidence did not help to establish the causal connection and the

major cause requirement.  

Dr. Rudorfer testified that it was impossible to determine what caused the plaque

to break off and cause the heart attack but certainly did not opine that the claimant’s

work activities were the major cause of the heart attack.

The claimant has failed to prove by a preponderance of the evidence that he
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sustained a compensable heart attack. The preponderance of the evidence does not

provide that the claimant’s work was the major cause of the heart attack. The medical

evidence did not indicate the claimant’s exertion on the day of the incident was the

major cause of the heart attack. The claimant did provide testimony that he worked

longer hours for several days before the heart attack and that he had additional job

duties the day of the heart attack, but I was not persuaded that these activities rose to

the level of extraordinary or unusual to precipitate the heart attack. Again, the medical

evidence did not support the contention that unusual and extraordinary activities or an

unusual or unpredicted incident caused the claimant’s heart attack.   The claimant did

present testimony that as he was performing his regular job, he began experiencing

arm pain and as he took on some additional duties, his symptoms became more

severe.  While there were extra duties on December 21, 2006, the supervisor called in

additional employees to help with the defective parts, therefore, the claimant was not

taking on all these tasks himself.  

Clearly, the employer’s handling of its employee’s need for medical treatment

requires improvement.   In this case, the claimant advised his supervisor that he

needed to see a doctor and presented symptoms of left arm pain, chest pain, nausea,

sweating and a general sick feeling.  He was not taken to the doctor for several hours

nor was an ambulance called.  Dr. Rudorfer was asked about the consequences of a

delay in getting the claimant to the doctor and he was very clear when he explained

that any delay for whatever reason could have potentially adverse consequences.  Dr.

Rudorfer did state in the instant case that the delay probably was not very significant
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after he reviewed the results of the initial catheterization. Jt. Exh. #1, p.93, lines 2-6.  

ORDER

The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable heart attack injury pursuant to Ark. Code Ann. § 11-9-114. 

The claim for benefits is respectfully denied and dismissed.

IT IS SO ORDERED.
_______________________________
LINDA K. MARSHALL
Administrative Law Judge


